ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 12, 2011

Ms. Barbara H. Owens

Assistant General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347

OR2011-09899
Dear Ms. Owens:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 423673 (DSHS File 18856/2011).

The Texas Department of State Health Services (the “department”) received a request for

responses received as a result of a specific email request for (1) any and all processes in
effect for any Environmental and Consumer Safety Section (“ECSS”) programs regarding
quality assurance protocols and the process of notifying the inspector(s) regarding any issues
with the inspector’s report, documentation, conduct, and (2) copies of any and all complaints
received from the regulated community, internal DSHS staff, local municipalities, or others
regarding staff employed in any ECSS program between a specified time period and any
positive performance actions that occurred as a result of the complaints. You state some
information has been or will be made available to the requestor. You claim the submitted
information 1s excepted from disclosure under sections 552.101 and 552.107 of the
Government Code.! We have considered the exceptions you claim and reviewed the

'We note you have marked portions of the submitted information to be withheld under section 552.111
of the Government Code, but have submitted no arguments in support of the applicability of that exception.
See Gov’t Code § 552.301(e)(1)(A) (governmental body must submit written comments stating why claimed
exceptions are applicable to information at issue). Section 552.111 is a discretionary exception to disclosure
that may be waived. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions). As such,
section 552.111 does not provide a compelling reason for non-disclosure sufficient to overcome the statutory
presumption that information is public. See Gov’t Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d
379, 381 (Tex. App.—Austin 1990, no writ); Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982).
Thus, in failing to comply with section 552.301, the department has waived its claim under section 552.111.
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submitted information. We have also considered comments submitted by the requestor. See
Gov’t Code § 552.304 (any person may submit written comments stating why information
at issue in request for attorney general decision should or should not be released).

We first address the requestor’s assertion that the department failed to comply with the
procedural requirements of section 552.301(e-1) of the Government Code.
Section 552.301(e-1) requires a governmental body that submits written comments to the
attorney general under section 552.301(e)(1)(A) to send a copy of those comments to the
person who requested the information from the governmental body within fifteen business-
days of receiving the request for information. Gov’t Code 552.301(e-1). The department
states it received the request for information on April 25, 2011. Consequently, the fifteen
business-day deadline to provide a copy of the department’s written comments to this office
to the requestor was May 16, 2011.

We note the department’s written comments to this office, which are copied to the requestor,
were hand delivered to our office on May 16, 2011. Whether the department timely sent a
copy of the written comments to the requestor is a question of fact. This office is unable to
resolve disputes of fact in the open records ruling process. Accordingly, we must rely upon
the facts alleged to us by the governmental body requesting our opinion, or upon those facts
that are discernable from the documents submitted for our inspection. See Open Record
Decision No. 522 at 4 (1990). Based on the submitted information, we find the department
complied with the procedural requirements of section 552.301 in requesting this ruling.
Thus, we will address the department’s claimed exceptions for the submitted information.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. Gov’t Code § 552.107(1). When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. Open
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that
the information constitutes or documents a communication. Id. at 7. Second, the
communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. TEX. R. EvID. 503(b)(1). The
privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in a capacity other than that of attorney). Governmental attorneys often act in
capacities other than that of professional legal counsel, such as administrators, investigators,
or managers. Thus, the mere fact that a communication involves an attorney for the
government does not demonstrate this element. Third, the privilege applies to only
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a governmental body must inform
this office of the identities and capacities of the individuals to whom each communication
at 1ssue has been made. Lastly, the attorney-client privilege applies to only a confidential
communication, id. 503(b)(1), meaning it was “not intended to be disclosed to third persons



Ms. Barbara H. Owens - Page 3

other than those to whom disclosure is made in furtherance of the rendition of professional
legal services to the client or those reasonably necessary for the transmission of the
communication.” Id. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no pet.). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contamed therein).

You claim the information in Exhibit B consists of communications between department
attorneys, department program management staff, and human resource specialists for the
Texas Health and Human Services Commission (the “HHSC”) that were made for the
purpose of facilitating the rendition of professional legal services. We understand the HHSC
is the umbrella agency for the department. You explain the HHSC’s human resources
specialists, department attorneys, and department program staff coordinate their efforts in the
area of personnel and employment matters. See Gov’t Code § 531.0055(e)-(f). You further
state the communications were intended to be confidential and that the confidentiality of the
communications has been maintained. Upon review, we find the department may withhold
Exhibit B in its entirety pursuant to section 552.107 of the Government Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. See id. at 681-82. The type of information considered intimate and
embarrassing by the Texas Supreme Court in /ndustrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. /d. at 683. In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—EIl Paso 1992, writ
denied), the court addressed the applicability of the common-law privacy doctrine to files of
an investigation of allegations of sexual harassment. The investigation files in Ellen
contained individual witness statements, an affidavit by the individual accused of the
misconduct responding to the allegations, and conclusions of the board of inquiry that
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the
affidavit of the person under investigation and the conclusions of the board of inquiry, stating
that the public’s interest was sufficiently served by the disclosure of such documents. 7d.
[n concluding, the Ellen court held “the public did not possess a legitimate interest in the
identities of the individual witnesses, nor the details of their personal statements beyond what
is contained 111 the documents that have been ordered released.” Id.
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Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released under Ellen, but the identities of the victims and
witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982).
However, when no adequate summary exists, detailed statements regarding the allegations
must be released, but the identities of witnesses and victims must still be redacted from the
statements. We note that supervisors are generally not witnesses for purposes of Ellen,
except where their statements appear in a non-supervisory context. Further, since
common-law privacy does not protect information about a public employee’s alleged
misconduct on the job or complaints made about a public employee’s job performance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978).

A portion of the information in Exhibit C pertains to an allegation of sexual harassment.
Upon review, we find the information at issue does not contain an adequate summary of the
sexual harassment investigation. Because there is no adequate summary of the investigation,
any information pertaining to the sexual harassment investigation must generally be released.
However, the information at issue contains the identity of the alleged sexual harassment
victim and a witness. Accordingly, the department must withhold the information we have
marked in Exhibit C pursuant to section 552.101 of the Government Code in conjunction
with the common-law right to privacy and the holding in Ellen. However, we find that you
have not demonstrated how any of the remaining information in Exhibit C is highly intimate
or embarrassing information pertaining to an identified individual. Thus, the remaining
information may not be withheld under section 552.101 in conjunction with common-law
privacy.

Section 552.101 also encompasses the constitutional right to privacy, which consists of two
interrelated types of privacy: (1) the right to make certain kinds of decisions independently
and (2) an individual’s interest in avoiding disclosure of personal matters. See Whalen v.
Roe, 429 U.S.589, 599-600 (1977); see also Open Records Decision Nos. 600 at 3-5 (1992),
478 at 4 (1987), 455 at 3-7 (1987). The first type protects an individual’s autonomy within
“zones of privacy,” which include matters related to marriage, procreation, contraception,
family relationships, and child rearing and education. ORD 455 at 4. The second type of
constitutional privacy requires a balancing between the individual’s privacy interests and the
public’s need to know information of public concermn. Id. at 7. The scope of information
protected 1s narrower than that under the common-law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (quoting Ramie v. City
of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). Upon review, we find none of the
remaining information you have marked in Exhibit C falls within the zones of privacy; thus,
no portion of the information at issue may be withheld under section 552.101 in conjunction
with constitutional privacy.

[n summary, the department may withhold Exhibit B in its entirety pursuant to
section 552.107 of the Government Code. The department must withhold the information
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we have marked in Exhibit C pursuant to section 552.101 of the Government Code in
conjunction with the common-law right to privacy and the holding in Ellen. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

%rsten Brew

Assistant Attorney General
Open Records Division
KB/em

Ref: ID# 423673

Enc. Submitted documents

c: Requestor
(w/o enclosures)



