
July 12, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Jameene Yvonne Banks 
Denton, Navarro, Rocha, & Bemal 
2517 North Main Avenue 
San Antonio, Texas 78212 

Dear Ms. Banks: 

0R2011-09901 

You ask whether certain infOlmation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 423504. 

The Dallas County Hospital District d/b/a Parkland Health & Hospital System (the 
"district"), \\t hich you represent, received a request for all information pertaining to a 
specified incident. You state you will withhold certain information pursuant to Open 
Records Decision No. 684 (2009).1 You claim portions of the submitted infonnation are 
excepted from disclosure under sections 552.101, 552.107, 552.108, and 552.111 of the 
Govenunent Code.2 We have considered 'your arguments and reviewed the submitted 
information. You also state, and provide documentation showing, you have notified certain 
entities of their right to submit comments pursuant to section 552.304 of the Govemment 
Code. See Gov't Code §552.304 (interested party may submit comments stating why 
information should or should not be released). We have received and considered comments 
from an interested third party. 

Section 552.107(1) of the Govemment Code protects information that comes within the 
attomey-client privilege. When asserting the attomey-client privilege, a govemmental body 

IOpen Records Decision No. 684 serves as a previous determination to all governmental bodies 
authorizing them to withhold ten categories of information without the necessity of requesting an attorney 
general decision. 

"Although you also raise Texas Rule of Criminal Procedure 192.5 for portions of the submitted 
information, we note section 552.111 is the proper exception to raise for information not subject to 
section 552.022 of the Government Code. See Open Records Decision No. 677 (2002). 
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has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a govemmental body must demonstrate the information constitutes or 
documents a communication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
govemmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an 
attomey or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client govemmental body. See In re Tex. 
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.- Texarkana 1999, orig. proceeding) 
(attomey-client privilege does not apply if attomey acting in capacity other than that of 
attomey). Govemmental attomeys often act in capacities other than that of professional legal 
counsel, such as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves an attomey for the govemment does not demonstrate this element. 
Third, the pri vilege applies only to communications between or among clients, client 
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b )(1). Thus, a 
govemmental body must inform this office ofthe identities and capacities of the individuals 
to whom each communication at issue has been made. Lastly, the attomey-client privilege 
applies only to a confidential communication, id., meaning it was "not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance ofthe 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication." !d. 503(a)(5). Whether a communication meets this 
definition depends on the intent of the parties involved at the time the information was 
communicated. See Osborne v. Johnson, 954 S.W.2d 180,184 (Tex. App.- Waco 1997, no 
pet.). Moreover, because the client may elect to waive the privilege at any time, a 
govemmental body must explain the confidentiality of a communication has been 
maintained. Section 552.107(1) generally excepts an entire communication that is 
demonstrated to be protected by the attomey-client privilege unless otherwise waived by the 
governmenta body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
ex tends to entire communication, including facts contained therein). 

You state pages 1-39 consist of communications between the district and its attomeys made 
in furtherance of the rendition of professional legal services. You also state the 
communications were made in confidence and the confidentiality has been maintained. 
Based on your representations and our review, we find you have demonstrated the 
applicability of the attomey-client privilege to the information at issue. Thus, the district 
11ay withhold pages 1 through 39 under section 552.107(1) of the Govemment Code.3 

Section 552.l 0 1 of the Govemment Code excepts from ~isclosure "information considered 
o be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 

Code § 552.10l. Section 552.101 encompasses information made confidential by the 
~edical Practice Act ("MP A"), subtitle B oftitle 3 of the Occupations Code, which govems 

J As our ruling for this information is dispositive, we need not address your remaining argument against 
disclosure for this information. 
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release of medical records. See Occ. Code §§ 151.001-165.160. Section 159.002 of the 
MP A provides, in relevant part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

Id. § 159.002(b), (c). Infonnation subject to the MPA includes both medical records and 
infol111ation obtained from those medical records. See id. This office has concluded the 
protection afforded by section 159.002 extends only to records created by either a physician 
or someone under the supervision of a physician. See Open Records Decision Nos. 487 
(1987),370 (1983),343 (1982). We have also found when a file is created as the result 0 ' 

a hospital stay, all the docUl11ents in the file relating to diagnosis and treatment constitute 
physician-patient communications or "[r]ecords of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician." Open 
Records Decision No. 546 (1990). Medical records must be released upon the governmental 
body's receipt of the patient's signed, written consent, provided that the consent specifies (1) 
the information to be covered by the release, (2) reasons or purposes for the release, and (3) 
the person to whom the infonnation is to be released. See Occ. Code §§ 159.004, .005. 
Upon review, we find that pages 169 through 237 consist of medical records of the 
requestor's client that may only be released in accordance with the MP A.4 

Section 552.101 also encompasses section 161.032 of the Health and Safety Code, which 
provides, in part: 

(a) The records and proceedings of a medical committee are confidential and 
are not subject to court subpoena. 

(c) Records, infonnation, or reports of a medical committee, medical peer 
review committee, or compliance officer and records, infonnation, or reports 
provided by a medical committee, medical peer review committee, or 
compliance officer to the governing body of a public hospital, hospital 
district, or hospital authority are not subject to disclosure under [the Act]. 

4As OUf ruling for this information is dispositive, we ne~d not address your remaining argwnent against 
disclosure for this information. 



Ms. Jameene Yvonne Banks - Page 4 

(t) Th· s section and Subchapter A, Chapter 160, Occupations Code, do not 
apply to records made or maintained in the regular course of business by a 
hospital, health maintenance organization, medical organization, university 
medical center or health science center, hospital district, hospital authority, 
or extended care facility. 

Health & Safety Code § 161.032(a), (c), (t). For purposes of section 161.032, a "medical 
committee" includes any committee, including a joint committee, of a hospital, medical 
organization, or hospital district. Id. § 161.031(a)(1), (2), (6). Section 161.0315 provides 
in relevant part that "[t]he governing body of a hospital, medical organization[, or] hospital 
district ... may fonn ... a medical committee, as defined by section 161.031, to evaluate 
medical and health care services[.]" Id. § 161.0315(a). 

The precise scope of section 161.032 has been the subj ect of a number of judicial decisions. 
See, e.g., Memorial Hosp.-The Woodlands v. McCown, 927 S.W.2d 1 (Tex. 1996); Barnes v. 
Whittington, 751 S.W.2d 493 (Tex. 1988); Jordan v. Fourth Supreme Judicial Dist., 701 
S.W.2d 644 (Tex. 1986). These cases establish that "documents generated by the committee 
in order to conduct open and thorough review" are confidential. This protection extends "to 
documents that have been prepared by or at the direction of the committee for committee 
purposes," but does not extend to documents "gratuitously submitted to a committee" or 
"created without committee impetus and purpose." See Jordan, 701 S.W.2d at 647-48; see 
Open Records Decision No. 591 (1991) (constming statutory predecessor to Health and 
Safety Code § 161.032). Section 161.032 does not make confidential "records made or 
maintained in the regular course of business by a ... university medical center or health 
science center[.]" Health & Safety Code § 161.032(t); see McCown, 927 S.W.2d at 10 
(stating that reference to statutory predecessor to Occ. Code § 160.007 in Health and Safety 
Code § 161.032 is clear signal that records should be accorded same treatment under both 
statutes in detelmining if they were made in ordinary course of business). The phrase 
"records made or maintained in the regular course of business" has been construed to mean 
records that are neither created nor obtained in connection with a medical committee's 
deliberative proceedings. See McCown, 927 S.W.2d at 9-10. 

You infonn us the district's Board of Managers (the "board") is appointed by the Dallas 
County Commissioners Court with the responsibility of managing, controlling, and 
administering the district. You state in furtherance ofthis duty, the board maintains overall 
responsibility for the implementation and maintenance of the Perfonnance Improvement Plan 
(the "PIP"). Further you state that, under the PIP, the board provides authority to medical 
staff to establish and support medical committees to carry out quality and perfonnance 
improvement activities system-wide. You state the Patient Safety and Risk Department (the 
"PSRD") was organized under this stmcture and carries out the functions ofthis part of the 
board's duties. Upon review, we agree the PSRD is a medical committee for the purposes 
of section 161 .032 of the Health and Safety Code. 
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You infonn s pages 239 through 243 consists of records of the PSRD. You state the 
documents at issue are the PSRD's "records documenting and reflecting the internal 
investigation that took place regarding this matter" and the inforn1ation "was internally 
prepared in the course of the [PSRD]'s investigation and fact- gathering function in 
fm1herance of its overall duties as well as those ofthe broader quality assurance system and 
[the board]. " You also state "these reports and notations are not prepared in the regular 
course of business, but reflect the deliberative process of identifying incidents involving 
patient care, evaluating their causes and severity, and making recommendations on how to 
remedy the situation and reduce the likelihood of recurrence." Based on your representations 
and our review ofthe infonnation at issue, we conclude the district must withhold pages 239 
through 243 under section 552.1 01 of the Government Code in conjunction with 
section 161.032 of the Health and Safety Code.5 

Section 552.1 08(a)(2) ofthe Government Code excepts from disclosure "[i]nfonnation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... it is infonnation that deals with the detection, investigation, 
or prosecution of crime only in relation to an investigation that did not result in conviction 
or de felTed adjudication." Gov't Code § 552. 1 08(a)(2). A governmental body claiming 
section 552.1 08(a)(2) must demonstrate that the requested infonnation relates to a criminal 
investigation that has concluded in a final result other than a conviction or deferred 
adj udication . See id. § 552.301(e)(l)(A); Open Records Decision No. 434 at 2- 3 (1986). 
You state pages 40 through 168 and page 238 relate to a criminal investigation by the 
district's po lice department. You further explain the district police department's 
investigation is concluded and did not result in a conviction or a deferred adjUdication. 
Based on these representations and our review, we agree section 552.108(a)(2) of the 
Govemment Code is applicable to the infonnation at issue. 

However, section 552.108 does not except from disclosure basic infonnation about an 
aITested person, an arrest, or a crime. Gov't Code § 552.108(c). Basic infonnation refers to 
the infom1ation held to be public in Houston Chronicle Publ 'g Co. v. City of Houston. 531 
S.W.2d 177 (Tex. Civ. App.- Houston [14thDist.], writ re['dn.r.e. per curiam, 536 S.W.2d. 
559 (Tex. 1976). This infonnation includes, but is not limited to a detailed description of 
the offense. See Open Records Decision No. 127 (1976) (summarizing types ofinfonnation 
deemed public by Houston Chronicle). Thus, with the exception of basic infonnation, the 
district may withhold pages 40 through 168 and page 238 under section 552.1 08(a)(2) of the 
Government Code. 

In summary, the district may withhold pages 1 through 39 under section 552.107(1) of the 
Govellll1lent Code. Pages 169 through 237 consist of medical records that may only be 
released in accordance with the MP A. The district must withhold pages 239 through 243 
under section 552.101 of the Government Code in conjunction with section 161.032 of the 

5 As we are able to make this determination, we need not address your other arguments against 
disclosure of the information at issue. 
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Health and Safety Code. With the exception of basic information, which must be released, 
the district may withhold pages 40 through 168 and page number 238 under 
section 552.108(a)(2) ofthe Government Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detel111ination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Jonathan Miles 
Assistant Attorney General 
Open Records Division 

JM/em 

Ref: ID# 423504 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Karen E. Adams 
The Cniversity of Texas Southwestern Medical Center 
5323 Harry Hines Boulevard 
Dallas, Texas 75390-9008 
(w/o enclosures) 


