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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 14, 2011

Ms. Shirley Thomas
General Counsel

Dallas Area Rapid Transit
P.O. Box 660163

Dallas, Texas 75266-0163

OR2011-10044

Dear Ms. Thomas:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 424344 (DART ORR # 7962).

Dallas Area Rapid Transit (“DART”) received a request for thirteen categories of
information pertaining to a specified incident and employment information pertaining to the
bus driver who was involved in the incident. You state DART has released some of the
responsive information. You claim the submitted information is excepted from disclosure
under sections 552.101, 552.102, and 552.122 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as section 6103(a) of title 26 of the United States Code. Section 6103(a)
renders tax return information confidential. Attorney General Opinion H-1274 (1978) (tax
returns); Open Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the
term “‘return information” as “a taxpayer’s identity, the nature, source, or amount of his
income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or any other data,
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the
Internal Revenue Service] with respect to a return or with respect to the determination of the
existence, or possible existence, of liability . . . for any tax, penalty, interest, fine, forfeiture,
or other imposition, or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
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construed the term “‘return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), dismissed in
part, aff'd in part, vacated in part, and remanded, 993 F.2d 1111 (4™ Cir. 1993). Upon
review, we find DART must withhold the W-4 form we have marked pursuant to
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code.

Next, we note the responsive information includes an 1-9 form (Employment Eligibility
Verification) and attachments, which are governed by section 1324a of title § of the United
States Code. Thissection, which is also encompassed by section 552.101 of the Government
Code, provides that an I-9 form and “any information contained in or appended to such form,
may not be used for purposes other than for enforcement of this chapter” and for enforcement
of other federal statutes governing crime and criminal investigations. See 8 U.S.C.
§ 1324a(b)(3): see also 8 C.F.R. § 274a.2(b)(4). Release of the form and attachments in this
instance would be “for purposes other than for enforcement” of the referenced federal
statutes. Accordingly, we conclude that the submitted 1-9 form, which we have marked, is
confidential under section 552.101 of the Government Code and may only be released in
compliance with the federal laws and regulations governing the employment verification
system.

Section 552.101 also encompasses section 31306 of title 49 of the United States Code and
section 382.405 of title 49 of the Code of Federal Regulations. Section 31306 relates to
alcohol and controlled substances testing for operators of commercial motor vehicles and
provides in relevant part:

(b) Testing program for operators of commercial motor vehicles. - (1)(A)
In the interest of commercial motor vehicle safety, the Secretary of
Transportation shall prescribe regulations that establish a program requiring
motor carriers to conduct preemployment, reasonable suspicion, random, and
post-accident testing of operators of commercial motor vehicles for the use
of a controlled substance in violation of law or a United States Government
regulation and to conduct reasonable suspicion, random, and post-accident
testing of such operators for the use of alcohol in violation of law or a United
States Government regulation. . . .

49 U.S.C. § 31306(b)(1)(A). Section 31306(c) pertains to testing and laboratory
requirements and provides that

[1]n carrying out subsection (b) of this section, the Secretary of Transportation
shall develop requirements that shall -
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(7) provide for the confidentiality of test results and medical
information (except information about alcohol or a controlled
substance) of employees, except that this clause does not prevent the
use of test results for the orderly imposition of appropriate sanctions
under this section[.]

Id. § 31306(c)(7). Federal regulations clarify the extent to which test results pertaining to
operators of motor vehicles are confidential. Section 382.401 of title 49 of the Code of
Federal Regulations, titled “Retention of records,” requires employers to retain certain
records pertaining to alcohol and controlled substances testing. See 49 C.F.R. § 382.401.
Section 382.401 provides in part:

(a) General requirement. Each employer shall maintain records of its alcohol
misusc and controlled substances use prevention programs as provided in this
scction. The records shall be maintained in a secure location with controlled
access.

(b) Period of retention. Each employer shall maintain the records in
accordance with the following schedule:

(1) Five years. The following records shall be maintained for a
minimum of five years:

(i) Records of driver alcohol test results indicating an alcohol
concentration of 0.02 or greater,

(11) Records of driver verified positive controlled substances
test results,

(iii) Documentation of refusals to take required alcohol and/or
controlled substances tests,

(iv) Driver evaluation and referrals,
(v) Calibration documentation,

(vi) Records related to the administration of the alcohol and
controlled substances testing programs, and

(vii) A copy of each annual calendar year summary required
by § 382.403.

(2) Two years. Records related to the alcohol and controlled
substances collection process (except calibration of evidential breath
testing devices).



.

Ms. Shirley Thomas - Page 4

(3) One year. Records of negative and canceled controlled
substances test results (as defined in part 40 of this title) and alcohol
test results with a concentration of less than 0.02 shall be maintained
for a minimum of one year.

(c) Types of records. The following specific types of records shall be
maintained. “‘Documents generated” are documents that may have to be
prepared under a requirement of this part. If the record is required to be
prepared, it must be maintained.

(1) Records related to the collection process:

(11) Documents relating to the random selection process;

(v) Documents generated in connection with decisions to
administer reasonable suspicion alcohol or controlled
substances tests; [and]

(v1) Documents generated in connection with decisions on
post-accident tests[.]

Id. § 382.401(a)-(c). Section 382.405 of title 49 of the Code of Federal Regulations, titled
“Access lo facilities and records,” provides in part:

(a) Except as required by law or expressly authorized or required in this
scction, no employer shall release driver information that is contained in
records required to be maintained under § 382.401.

(h) An employer shall release information regarding a driver’s records as
directed by the specific written consent of the driver authorizing release of the
information to an identified person. Release of such information by the
person receiving the information is permitted only in accordance with the
terms of the employee’s specific written consent as outlined in § 40.321(b)
of this title.

/d. § 382.405(a), (h). Section 382.405 also specifies other circumstances under which an
employer may release test results. See id. § 382.405(b)-(c), (e)-(g).



Ms. Shirley Thomas - Page 5

You contend some of the submitted information is governed by these federal laws. We
understand that DART maintains this information under section 382.405 of title 49 of the
Codc of Federal Regulations. You do not indicate that any written consent has been given
with respect to disclosure of the information in question. Having reviewed the submitted
mformation, we conclude the information we have marked is confidential under
scction 31306 of title 49 of the United States Code and section 382.405 of title 49 of the
Code of Federal Regulations. Therefore, DART must withhold the marked information
under scction 552.101 of the Government Code in conjunction with section 31306 oftitle 49
of the United States Code and section 382.405 of title 49 of the Code of Federal Regulations.

Section 552.101 of the Government Code also encompasses title 28, part 20 of the Code of
Federal Regulations, which governs the release of criminal history record information
(“CHRTI”) that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
law with respect to CHRI it generates. /d. Section 411.083 of the Government Code deems
confidential CHRI that the Texas Department of Public Safety (“DPS”’) maintains, except
that DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
ld. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§411.090-.127.
I'hus, any CHRI obtained from DPS or any other criminal justice agency must be withheld
under section 552.101 of the Government Code in conjunction with Government Code
chapter 411, subchapter F. Upon review, we find the information we have marked
constitutes CHRI and it must be withheld under section 552.101 in conjunction with
section 411.083 of the Government Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA?”), subtitle B of title 3 of the Occupations Code, which provides confidentiality for
medical records. Section 159.002 of the MPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authornized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
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Open Records Decision No. 598 (1991). This office has concluded the protection afforded
by section 159.002 extends only to records created by either a physician or someone under
the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). Upon review, we find that the information we have marked consists of
medical records that must be withheld under section 552.101 of the Government Code in
conjunction with the MPA.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if it (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. /ndus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
6383 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. /d. at 681-82. The types of information considered intimate and
cmbarrassing by the Texas Supreme Court in Industrial Foundation include information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. This office has found that some kinds of medical information or
mformation indicating disabilities or specific illnesses is protected by common-law privacy.
See Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 435 (1987) (prescription drugs, illnesses, operations, and physical handicaps). We
notc that this office has stated, in numerous decisions, that information pertaining to the work
conduct, job performance, and qualifications of public employees is subject to a legitimate
public interest and, therefore, generally not protected from disclosure under common-law
privacy. See Open Records Decision Nos. 470 (public employee’s job performance does not
generally constitute employee’s private affairs), 455 (public employee’s job performance or
abilities generally not protected by privacy), 444 (19806) (public has legitimate interest in
knowing reasons for dismissal, demotion, promotion, or resignation of public employee), 423
at 2 (1984) (scope of public employee privacy is narrow).

Upon review. we find that the information we have marked is highly intimate or
embarrassing and of no legitimate public interest. Accordingly, DART must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. We note, however, that the remaining information pertains to the
work conduct. job performance, and qualifications of a public employee and is subject to a
legitimate public interest. Accordingly, none of the remaining information may be withheld
under section 552.101 in conjunction with common-law privacy.

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). In Texas Comptroller of Public Accounts v. Attorney General of Texas,
No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010), the Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller,2010WL 4910163,
at *10. Having carefully reviewed the remaining information, we have marked the
information that is excepted under section 552.102(a) of the Government Code and must be
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withheld on that basis. However, none of the remaining information is excepted under
scction 552.102(a), and none of it may be withheld on that basis.

Scction 552.117(a)(1) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, emergency contact information, social
sccurity numbers, and family member information of current or former officials or employees
ol a governmental body who request this information be kept confidential under
section 552.024 of the Government Code. ActofMay 24,2011, 82nd Leg., R.S., S.B. 1638,
§ 2 (to be codified as an amendment to Gov’t Code § 552.117(a)(1)). Additionally,
section 552.117 encompasses personal cellular telephone numbers and personal pager
numbers, provided the cellular telephone and pager service is paid for by the employee with
his or her own funds. See Open Records Decision No. 670 at 6 (2001) (extending
section 552.117 exception to personal cellular telephone number and personal pager number
of employce who elects to withhold home telephone number in accordance with
section 552.024).  Whether a particular item of information is protected by
section 532.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. The submitted
information reveals that the employee at issue timely elected confidentiality with respect to
his personal information atissue. Therefore, DART must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. However, DART may only
withhold the cellular telephone number and pager number we have marked if those services
were not paid for by a governmental body.

Section 552.122 of the Government Code excepts from disclosure “a test item developed
by a ... governmental body[.]” Gov’t Code § 552.122(b). In Open Records Decision
No. 626 (1994), this office determined that the term “test item” in section 552.122 includes
“any standard means by which an individual’s or group’s knowledge or ability in a particular
area is evaluated,” but does not encompass evaluations of an employee’s overall job
performance or suitability. ORD 626 at 6. The question of whether specific information
falls within the scope of section 552.122(b) must be determined on a case-by-case basis. /d.
Traditionally. this office has applied section 552.122 where release of “test items” might
compromise the effectiveness of future examinations. /d. at 4-5; see also Open Records
Decision No. 118 (1976). Section 552.122 also protects the answers to test questions when
the answers might reveal the questions themselves. See Attorney General Opinion JM-640
at 3 (1987); ORD 626 at 8.

You scek to withhold the submitted examination questions and possible answers to those
cxamination questions for the collision avoidance examination and the buss operator
examiation, under section 552.122 of the Government Code. You state these questions
cvaluate DART bus operator knowledge and that release would be detrimental to future
testing of DART bus operators. Having considered your arguments and reviewed the
information at issue, we conclude the examination questions and possible answers we have
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marked qualify as test items for the purposes of section 552.122(b). Accordingly, we
conclude DART may withhold the marked information under section 552.122 of the
Ciovernment Code. We find, however, the remaining information consists of questions that
evaluate an applicant’s general knowledge, personal opinions, and subjective ability to
respond to particular situations, and do not test any specific knowledge of an applicant.
Accordingly, we determine the remaining items are not test items under section 552.122(b)
of the Government Code and therefore may not be withheld on this basis.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license or driver’s license issued by a Texas agency, or an
agency of another state or country. See Act of May 24,2011, 82 Leg.,R.S., S.B. 1638, § 4
(to be codified as an amendment to Gov’t Code § 552.130(a)(1)). Upon review, we find
DART must withhold the driver’s license information we have marked under
section 552.130 of the Government Code.

In summary, DART must withhold the information we have marked under section 552.101
of the Government Code in conjunction with the following: 1) section 6103(a) of title 26 of
the United States Code; 2) section 1324a of title 8 of the United States Code; 3)
section 31300 of title 49 of the United States Code and section 382.405 of title 49 of the
Code of Federal Regulations; 4) the MPA; 5) section 411.083 of the Government Code;
and 6) common-law privacy. DART must also withhold the information we have marked
under section 552.102(a) of the Government Code. DART must withhold the information
we have marked under section 552.117(a)(1) of the Government Code; however, DART may
only withhold the cellular telephone number and pager number we have marked if those
services were not paid for by a governmental body. DART may withhold the information
we have marked under section 552.122 of the Government Code and must withhold the
mformation we have marked under section 552.130 of the Government Code.! The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling trniggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

'We note the previous determination in Open Records Decision No. 684 (2009) authorizes
vovernmental bodies to withhold the following categories of information without the necessity of requesting
an attorney general decision: W-4 forms under section 552.101 of the Government Code in conjunction with
section 6103(a) of uitle 26 of the United States Code; a Form [-9 and attachments under section 552.101 of the
Government Code in conjunction with section 1324a of title 8 of the United States Code; and a Texas driver’s
license number and a copy of a Texas driver’s license under section 552.130 of the Government Code.
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

News Frnir

aura Ream Lemus
Assistant Attorney General
Open Records Division

Sincerely,

LRI /em
Rel:  1D# 424344
Enc.  Submitted documents

c: Requestor
(w/o enclosures)



