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ATTORNEY GENERAL OF TEXAS 

July 15, 2011 

Ms. Michelle T. Rangel 
Assistant County Attorney 
Fort Bend County 
301 Jackson Street, Suite 728 
Richmond, Texas 77469 

Dear Ms. Rangel: 

GREG ABBOTT 

0R2011-10107 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 424063. 

The Fort Bend County Sheriff's Office (the "sheriff') received two requests from the same 
requestor for infonnation related to a specified incident. You claim the requested 
infonnation is exc,epted from disclosure under sections 552.101, 552.103, and 552.108 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of infonnation. 1 

hritially, we note some ofthe submitted infonnation appears to have been obtained pursuant 
to grand jury subpoenas. The jUdiciary is expressly excluded from the requirements of the 
Act. Gov't Code § 552.003(1)(B). This office has detennined that a grand jury, for purposes 
of the Act, is a part of the judiciary and therefore not subject to the Act. See Open Records 
Decision No. 411 (1984). Further, records kept by a governmental body that is acting as an 
agent for a grandjury are considered records in the constructive possession of the grand jury, 
and therefore are also not subject to the Act. See Open Records Decisions Nos. 513 
(1988),411, 398 (1983). But see ORO 513 at 4 (defining limits of judiciary exclusion). 

IWe assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Thus, to the extent the information at issue is held by the sheriff as an agent of the grand jury, 
it consists of records of the judiciary not subject to disclosure under the Act, and we do not 
address its public availability. To the extent the submitted information does not consist of 
records of the judiciary, we will address your exceptions to disclosure. 

Next, we note the submitted documents include a custodial death report. Article 49.18(b) 
of the Code of Criminal Procedure provides that the attorney general shall make the custodial 
death report available to any interested person, with the exception of any portion of the report 
that the attorney general determines is privileged. See Code Crim. Proc. art. 49 .18(b). The 
report was revised in May 2006 and now consists of four pages and an attached summary of 
how the death occurred. The Office of the Attorney General has determined that the 
four-page report and summary must be released to the public but that any other documents 
submitted with the revised report are confidential under article 49 .18(b). We note the 
exceptions to disclosure found in the Act do not generally apply to information that other 
statutes make public. See Open Records Decision Nos. 623 at 3 (1994),525 at 3 (1989). In 
this instance, you have submitted a four-page custodial death report with an attached 
summary. The sheriffmust release the submitted custodial death report and summary, which 
we have marked, pursuant to article 49.18(b) of the Code of Criminal Procedure. 

We also note the remaining information contains court-filed documents that are subject to 
section 552.022 of the Government Code. Section 552.022 provides for required public 
disclosure of "information that is also contained in a public court record. Gov't Code 
§ 552.022(a)(17). Therefore, under section 552.022, the court-filed documents must be 
released to the requestor unless they are confidential under other law. Although you assert 
this information is excepted under sections 552.103 and 552.108 ofthe Government Code, 
these sections are discretionary exceptions within the Act and not "other law" that makes 
information confidential. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records Decision Nos. 177 (1977) (governmental body may waive 
statutory predecessor to section 552.108), 665 at 2 n. 5 (2000) (discretionary exceptions 
generally). Thus, the court-filed documents, which we have marked, may not be withheld 
under sections 552.103 or 552.1 08. While you also raise section 552.101 ofthe Government 
Code in conjunction with common-law privacy for the court-filed documents, information 
that has been filed with a court is not protected by common-law privacy. See Star-Telegram 
v. Walker, 834 S.W.2d 54 (Tex. 1992) (common-law privacy not applicable to court-filed 
document). Therefore, the court-filed documents must be released. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information deemed confidential by statutes, 
including the Medical Practice Act (the "MP A"), subtitle B of title 3 of the Occupations 
Code. Section 159.002 of the MPA provides in part the following: 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b), (c). We note the MPA defines a "patient" as "a person who, to 
receive medical care, consults with or is seen by a physician." Id. § 159.001. Based on this 
definition, a deceased person is not a "patient" under section 159.002 ofthe MP A. Thus, the 
MP A is applicable only to records relating to a person who was alive at the time of the 
diagnosis, evalua~ion, or treatment to which the records pertain. Further, this office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have also found when a file is 
created as the result of a hospital stay, "all the documents relating to diagnosis and treatment 
would constitute physician-patient communications or '[r]ecords of the identity, diagnosis, 
evaluation, or treatment of a patient by a physician that are created or maintained by a 
physician.'" Open Records Decision No. 546 (1990). Further, information that is subject 
to the MP A also includes information obtained from medical records. See Occ. Code. 
§ 159.002(a), (b), (c); see also Open Records Decision No. 598 (1991). 

We have identified the information that constitutes medical records subject to the MP A. We 
note this information pertains to a deceased individual, and the requestor represents the 
family ofthe deceased individual. Medical records pertaining to a deceased patient may only 
be released upon the signed consent of the deceased's personal representative. Occ. Code 
§ 159.005(a)(5). The signed consent must specify (1) the information to be covered by the 
release, (2) reasons or purposes for the release, and (3) the person to whom the information 
is to be released. Id. §§ 159.004, 159.005. Section 159.002(c) also requires that any 
subsequent release of medical records be consistent with the purposes for which the 
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990). 
Medical records may be released only as provided under the MP A. ORO 598. This office 
has determined that in governing access to a specific subset of information, the MP A prevails 
over the more general provisions of the Act. See id. (exceptions found in the Act cannot be 
invoked to deny access to medical records because access provisions of the MP A govern 
their release). Accordingly, the marked medical records may only be released in accordance 
with the MPA. 

Section 552.101 ofthe Government Code also encompasses chapter 611 of the Health and 
Safety Code, which provides for the confidentiality of records created or maintained by a 
mental health professional. Section 611.002( a) states" [ c ]ommunications between a patient 
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and a professional, and records ofthe identity, diagnosis, evaluation, or treatment of a patient 
that are created or maintained by a professional, are confidential." Health & Safety Code 
§ 611.002. Section 611.001 defines a "professional" as (1) a person authorized to practice 
medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat mental 
or emotional conditions or disorders, or (3) a person the patient reasonably believes is 
authorized, licensed, or certified. Id. § 611.001(b). Sections 611.004 and 611.0045 provide 
for access to mental health records only by certain individuals. See ORD 565. In this 
instance, it appears that the requestor may have a right of access to the submitted mental 
health records. We have identified the information that constitutes mental health records and 
may only be released in accordance with sections 611.004 and 611.0045 of the Health and 
Safety Code. See Health & Safety Code § 611.004(a)(5) (professional may disclose 
confidential information to patient's personal representative ifpatient is deceased). 

Section 552.101 ofthe Government Code also encompasses section 773.091 of the Health 
and Safety Code, which provides in relevant part as follows: 

(b) Records ofthe identity, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091(b), (g). Thus, except for the information specified in 
section 773.091(g), emergency medical services ("EMS") records are deemed confidential 
under section 773.091 and may only be released in accordance with chapter 773 of the Health 
and Safety Code. See id. §§ 773.091-.094. We note records that are confidential under 
section 773.091 may be disclosed to "any person who bears a written consent ofthe patient 
or other persons authorized to act on the patient's behalf for the release of confidential 
information." Id. §§ 773.092(e)(4), .093. Among the individuals authorized to act on the 
patient's behalf in providing written consent is a "personal representative" if the patient is 
deceased. Id. § 773.093. Section 773.093 provides that a consent for release of EMS records 
must specify: (1) the information or records to be covered by the release; (2) the reasons or 
purpose for the release; and (3) the person to whom the information is to be released. Thus, 
except as specified by section 773.091(g), the sheriff must withhold the submitted EMS 
records, which we have marked, under section 552.101 of the Government Code in 
conjunction with section 773.091 of the Health and Safety Code. However, the sheriff must 
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release the identified EMS records upon receipt of proper consent under section 773.093(a). 
See id. §§ 773.092, .093. 

Next, we note the submitted documents include a CR-3 accident report form completed 
pursuant to chapter 550 ofthe Transportation Code. See Transp. Code § 550.064 (officer's 
accident report). Section 552.101 also encompasses section 550.065(b), which states that, 
except as provided by subsection (c) or subsection (e), accident reports are privileged and 
confidential. Id. § 550.065(b). Section 550.065( c)( 4) provides for the release of accident 
reports to a person who provides two of the following three pieces of information: (1) the 
date of the accident; (2) the name of any person involved in the accident; and (3) the specific 
location of the accident. Id. § 550.065(c)(4). Under this provision, the Texas Department 
of Transportation or another governmental entity is required to release a copy of an accident 
report to a person who provides the agency with two or more of the items of information 
specified by the statute. Id. In this instance, the requestor has not provided the sheriff with 
two ofthe required pieces ofinformation. Thus, the sheriff must withhold the CR-3 accident 
report form we have marked pursuant to section 550.065(b) of the Transportation Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information ifit (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs ofthis test must be satisfied. Id. at 681-82. The types of information considered 
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation include 
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. This office has found some kinds of medical 
information or information indicating disabilities or specific illnesses is protected by 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). We note privacy is a personal right that lapses at death; thus, 
common-law privacy is not applicable to information that relates only to a deceased 
individual. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. Civ. 
App.-Texarkana 1979, writ refd n.r.e.); Justice v. Bela Broadcasting Corp., 472 F. 
Supp. 145 (N.D. Tex. 1979); Attorney General Opinions JM-229 (1984); H-917 (1976); 
Open Records DeCision No. 272 (1981). We note some ofthe remaining information at issue 
pertains only to a deceased individual and does not implicate the privacy interest of a living 
individual. Further, we find none of the remaining information at issue that pertains to living 
individuals is highly intimate or embarrassing and not of legitimate public interest. 
Therefore, none of the remaining information may be withheld under section 552.101 on the 
basis of common-law privacy. 

You claim the remaining information, iQcluding the information encompassed by 773.091 (g) 
ofthe Health and Safety Code that is not otherwise subject to release under sections 773.092 
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and 773.093, is excepted from disclosure under section 552.108 of the Government Code. 
Section 552.1 08( a) excepts from disclosure "[i]nformation held by a law enforcement agency 
or prosecutor that deals with the detection, investigation, or prosecution of crime ... if: 
(1) release of the information would interfere with the detection, investigation, or prosecution 
ofcrime[.]" Gov't Code 552.108(a)(I). A governmental body claiming section 552.108 
must reasonably explain how and why the release of the requested information would 
interfere with law enforcement. See id. §§ 552.108(a)(I), .301 (e)(I)(A); see also Exparte 
Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the remaining information is related to a 
pending criminal investigation by the sheriff. Based on your representations and our review 
of the information at issue, we find that release of the remaining information would interfere 
with the detection, investigation, or prosecution of crime. We therefore conclude that 
section 552.108(a)(I) is applicable in this instance. See Houston Chronicle Pub/'g Co. v. 
City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court 
delineates law enforcement interests that are present in active cases), writ ref'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code § 552.1 08( c). Basic information refers to 
the information held to be public in Houston Chronicle. See Open Records Decision No. 127 
(1976) (summarizing types of information considered to be basic information). Thus, with 
the exception ofbasic information, the sheriffmaywithhold the remaining information under 
section 552.108(a)(I) of the Government Code.2 

In summary, to the extent that the information at issue is held by the sheriff as an agent of 
the grand jury, it consists of records of the judiciary not subject to disclosure under the Act. 
The sheriff must release the submitted custodial death report and summary pursuant to 
article 49.18(b) of the Code of Criminal Procedure. The court-filed documents subject to 
section 552.022(a)(17) of the Government Code must be released. The identified medical 
records may only be released in accordance with the MP A. The identified mental health 
records may only be released in accordance with sections 611.004 and 611.0045 of the 
Health and Safety Code. lfthe sheriff receives proper consent, the identified EMS records 
must be released in their entirety in accordance with chapter 773 of the Health and Safety 
Code. If the sheriff does not receive proper consent, then with the exception of the 
information subject to section 773.091 (g) ofthe Health and Safety Code, the identified EMS 
records must be withheld under section 552.101 ofthe Government Code in conjunction with 
section 773.091(b) of the Health and Safety Code. The sheriff must withhold the CR-3 
accident report form we have marked pursuant to section 550.065(b) of the Transportation 
Code. With the exception of basic information, the sheriff may withhold the remaining 
information under section 552.108(a)(1) ofthe Government Code. 

2 As we are able to resolve this issue under section 552.108, we do not address your remaining claims 
against disclosure of this information, except to note that basic information may not be withheld from public 
disclosure under section 552.103. Open Records Decision No. 597 (1991). 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at httjl://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Tamara Wilcox 
Assistant Attorney General 
Open Records Division 

TW/dls 

Ref: ID# 424063 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


