
ATTORNEY GENERAL OF TEXAS 

July 18,2011 

Ms. Bertha A. Ontiveros 
Assistant City Attorney 
City of EI Paso 
2 Civic Center Plaza, 9th Floor 
El Paso, Texas 79901 

Dear Ms. Ontiveros: 

GREG ABBOTT 

OR2011-10185 

You ask whether certain information is subject to required publ ic disci osure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 424315. 

The City ofEl Paso (the "city") received a request for two specified responses to request for 
proposals number 2011-127R. You indicate you will release some of the requested 
infonnation upon payment of charges. You claim the submitted information is excepted 
from disclosure under sections 552.101, 552.104, and 552.110 of the Government Code. 
Further, you state release of the submitted information may impl icate the proprietary interests 
of Bueno Management, LLC, d/b/a Lone Star Golf Club ("Bueno"). Accordingly, you state, 
and provide documentation showing, you notified Bueno ofthe request for information and 
of its right to submit arguments to this office as to why the remaining submitted information 
should not be 'released. See Gov't Code § 552.305(d); see also Open Records Decision 
No. 542 (1990) (statutory predecessor to section 552.305 permits governmental body to rely 
on interested third party to raise and explain applicability of exception in the Act in certain 
circumstances). We have received comments from Bueno. We have considered the 
submitted arguments and reviewed the submitted information. 

The city and Bueno each argue some of the submitted information is protected by 
section 552.101 of the Government Code. Section 552.101 excepts from public disclosure 
"information considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code § 552.101. We note the city has failed to direct our attention 
to any law, nor are we aware of any law, under which any of the submitted information at 
issue is confidential for purposes of section 552.101. However, Bueno argues the submitted 
W-9 tax form is confidential under federal law. Section 552.101 of the Government Code 
encompasses information protected by other statutes. Prior decisions of this office have held 
section 6103(a) of title 26 of the United States Code renders tax return information 
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<:(1\1 !ickntial. .\tlOrI1cy General Opinion H-127 4 (1978) (tax returns); Open Records Decision 
'\ U:;. ell)() ( 1 0().2) ( \V -4 forms). Section 61 03(b) defines the term "return information" as "a 
:J\P~l\ i,\cl1tity. the nature. sourcc. or amollnt of his income, payments. receipts, 

llCliollS. e'(emptions. credits. assets, liabilities, net worth, tax liability, tax withheld, 
licicncics. o\crassessments, or tax p~lyments ... or any other data, received by, recorded 
. prcpared by. furnished to, or collected by the Secretary [of the Internal Revenue Service] 

\vi th respect to a return or \\ith respect to the determination of the existence, or possible 
existence, of liability ... for any tax, penalty, interest, fine, forfeiture, or other imposition, 
or ofknse[.]" See 26 U.s.c. ~ 6103(b)(2)(A). Federal courts have construed the term 
"return information" cxpansively to include any infonm1tion gathered by the Internal 
RC\('IlUC Service regarding a taxpayer's liability under title 26 of the United States Code . 

. \/,,//(/.\ \', f;u/ok, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 
(4th Cir. llJl)J J. Bueno argucs its W-9, which includes its federal employee identification 
'llIl11bcr, is confidential on this basis. Upon rev iev-, , \\e find Bueno has failed to demonstrate 
110\\ thc information at issuc fi.1J]S within the definition of "return information" under 
section 610J(b)(2). Thcrefore, none of the information at issue is confidential under 
:iec\ ion () I 03 (a), and the ci ty may not wi thho ld the information under section 552.101 on that 

nd. 

13uel1ll ~t1so rai:;es section 552.101 of the Government Code in conjunction with common-law 
1)1'1 \:h:y. \\11' protects information that is (I) highly intimate or embarrassing. the 
puhllcltinl1 oj \\hich would be' highly objectionable to a reasonable person and (2) not of 
;cgitilll~lk CUlleCn! to thc pUblic. Indus. Found \', Tcx. Indlls. Accident Bd., 540 S.W.2d 668, 
()S5 (I'cx. 1 ()I(). To demonstratc the applicability of common-law privacy, both prongs of 
tilis k'st must be demonstrated. See id. at 681-82. The type of information considered 
intil11~ltc aml embarrassing by the Texas Supreme Court in Industria/ FOllndation included 
ilill)nnatioll relating to sexual assault, pregnancy, mental orphysical abuse in the workplace, 
: I kgi t i 111:llc children, psych iatri c treatment 0 f mental disorders, attempted suicide, and 
injuries to sexual organs. fe!. at 683. We note common-law privacy protects the interests of 
individuals. not those of corporate and other business entities. See Open Records Decision 

().20 (19')3) (corporation has no right to privacy), 192 (1978) (right to privacy is 
,lc:;igned pri l1lari Iy to protect human fce I ings and sensibi I ities, rather than property, business, 
,)1' pecuniary interests); see also United States v. Mortoll Salt Co., 338 U.S. 632, 652 
( I') 50) (ci ted i 11 Rosell v. Mattlzelvs Consu'. Co., 777 S. W.2d 434 (Tex. App.-Houston [14th 
Dist.l I ()Sl), /'l'l' 'd on other gro llIuls , 796 S. W.2d 692 (Tex. 1990)) (corporation has no right 
to privacy). Cpon review, we find Bueno has not demonstrated how any portion of the 
~llhll1itlcd inflmmllion is highly intimate or embarrassing and not of legitimate public 
concern. Tilus. no portion of the submitted information may be withheld under 
,~ection 552.1 OJ in conjunction \vith common-law privacy. 

city ~lnd Bueno each contend the submitted information is excepted from disclosure by 
section 552.1 ()4 of the Government Code, which excepts from disclosure '"information that, 
If released, \\ould give advantage to a competitor or bidder." We note section 552.104 

the interests of governmental bodies, not third parties. See Open Records Decision 
5lJ2 at 8 ( I ()91 ) (purpose of section 552.104 is to protect govemmental body's interest 
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III competitin: bidding situation). Accordingly, we will not consider Bueno's claim under 
[hi section. Further, we note the city has provided no arguments under section 552.1 04. See 
It!. ~sectjoll 552.104 may be waived by governmental body). Therefore, the city may not 
\\ithlhlld anv tJfthc submitted information under section 552.104 of the Government Code. 

'\:l'\L thc city and Bueno each raise section 552.110 of the Government Code for the 
suhmitted information. However, this exception is designed to protect the interests of third 
partics, not the interests of a governmental body. Thus, we will address only Bueno's 
JrgumCllts under section 552.110. Section 552.110 protects (l) trade secrets and (2) 
cUlllmercial or lInancial information the disclosure of which would cause substantial 
,'()111petitivc harm to the person from whom the infoll11ation was obtained. See Gov't Code 
~ 552.1 IO(a)-(b). Section 552.110(a) protects trade secrets obtained from a person and 
pri\ilcged or confidential by statute or judicial decision. Jd. § 552.11O(a). The Texas 
Su prcl11c Court has adopted the definition of trade secret from section 757 ofthe Restatement 
() r Torts, wh ieh ho Ids a trade secret to be: 

,my formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
o\'er competitors who do not know or use it. It may be a formula for a 
chcmical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs fi'om other secret information in a business ... in that it is not simply 
information as to single or ephemeral events in the conduct of the 
business .... A trade secret is a process or device for continuous use in the 
operation ofthe business .... [It may] relate to the sale of goods or to other 
operations in the business, sllch as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
cLlstomers. or a method of bookkeeping or other office management. 

i~l\ li\1f\T Uj TORTS § 757 cmt. b (1939); see a/so lfvde Corp. v. Hliffines, 314 
·.2d 7() (le\. I ():,)8). In detcrmining whether particular information constitutes a trade 

. this ,.lllcc considers the Restatement's definition of trade secret as well as the 
iZeslalcmcnl':-; list of six trade secret factors. 1 RESTATE1\.lENT OF TORTS § 757 cmt. b (1939). 

'The R:eSullCl11Cnt of Torts lists the following six t~lCtors as indicia of whether information constitutes 
~!"k 'l'erct: 

I]) the (xtcnl to which the information is known outside of [the company]: 
12) Ihc :extenl to which it is knmvn by employees and other involved in [ the company's] 
busIncss: 
(:\) Ihl' ex lent of measures taken by [the company] to guard the secrecy of the information: 
l-l) tlIe \~J1uc llf the information to [the company] and [its] competitors; 
(:;) the dll10UI1t of effort or money expended by [the company] in developing the information; 
(6) thc c]se or diffIculty with which the information could be properly acquired or duplicated 

others. 
1\1" 1.\11\110:1 or TORTS § 757 cmt. b (1939); s('(' also Open Records Decision Nos. 319 at 2 (1982),306 at 2 
" it), '). 255 ,It 2 (]980). 
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rhi:; n ICC must accept a claim that information subject to the Act is excepted as a trade 
:;ccrcl i C a prill/([ jizcie case for the exception is made and no argument is submitted that 
rl:?buts the claim as a matter of law. See Open Records Decision No. 552 at 5 (1990). 
Ilowc\cr, WI:? cannot conclude section 552.11 O(a) is applicable unless it has been shown the 
i 11 rnrln~ltion meets the definition of a trade secret and the necessary factors have been 
demo11strated to establish a trade secret claim. Open Records Decision No. 402 (1983). We 
:lote pricing information pertaining to a particular contract is generally not a trade secret 
:)('c.'~ill:-;e it is "simply information as to single or ephemeral events in the conduct of the 
iJu:;illess," rather than "a process or device for continuous use in the operation of the 
bUSllless." RFST.\TE\lENT OF TORTS § 757 cmt. b (1939); see also Hz !/fill ('S , 314 
S.\\',2d at 77CJ; Open Records Decision Nos, 255 (1980), 232 (1979),217 (1978), 

Section 552,11 O(b) protects "[c]0111l11ercial or fl11ancial infonmltion for which it is 
,iclllllilstrated based on specific j~lCtllal evidence that disclosure would cause substantial 
(oll1petitive harm to the person from whom the infonnation was obtained[.]" Gov't Code 
.~ Sji.ll O(b), This exception to disclosure requires a specific factual or evidentiary showing, 
i1\'[ cOllclusory or gcneralized allegations, that substantial competitive injury would likely 
resuit i'roll1 release orthe information at issue, lei.; see also Open Records Decision No, 661 
;It 5 ( 1l)99) (to prevent disclosure of commercial or financial information, party must show 
hy specific factual evidence, not conclusory or generalized allegations, that release of 
It..'ljuested information \vould cause that party substantial competitive harm), 

11uel1o asserts portions of its information constitute trade secrets under section 552.11 O(a) 
nrthe Government Code, Upon review, we conclude Bueno has failed to establish aprima 

{(ie case that unyofthe submitted information at issue meets the definition ofa trade secret. 
II:cr('il)I'<.::, none of the submitted information may be withheld under section 552.11 O(a), 

Bueno states release of portions of its submitted information will cause it substantial 
cumpetitive harm by allowing its competitors to know the specific procedures and 
11H':lillKiologies L1sed in Bueno's business, Upon review of Bueno's arguments under 
scLliol1 552, II O(b), we find Bueno has established some of its information constitutes 
commercial or financial information the release of which would cause the company 

'al competitive injury, Therefore, the city must withhold this information, which we 
Imc !11~lrkclL LInder section 552,11 O(b) of the Government Code, However, we find Bueno 
:U~ !11 :lde ollly conclusory allegations that the release of any of the remaining information at 
issLie \\ould result in substantial harm to its competitive position, See Open Records 
Decision Nos. 661 (for infoll11ation to be withheld under commercial or financial information 

of section 552,110, business must show by specific factual evidence that substantial 
clll~lpetiti\'(: illjury would result from release of particular infoll11ation at issue), 509 at 5 
i I ) (because costs, bid specifications, and circumstances would change for future 
COlit racts, assertion that release of bid proposal might give competitor unfair advantage on 
I'll! l.!rL' contracts is too speculative), 319 at 3 (information relating to organization and 
!"~TSOllllel. professional references, market studies, and qualifications are not ordinarily 

led Cram disclosure under statutory predecessor to section 552, 110). Accordingly, none 
nflhc remaining iniorm8tion may be withheld under section 552,110(b), 
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III :';lIl11lllary, the city must withhold the information we have marked under 
iUll 552.11 O(b) orthe Government Code. The remaining information must be released. 

fill ie'tter ruling is limited to the particular infol111ation at issue in this request and limited 
tu tilc 1~IC1S as presented to us; therefore, this ruling must not be relied upon as a previoLls 

cTll1ilUtiOI1 rcgarding any other information or any other circumstances. 

Iii luling triggers important deadlines regarding the rights and responsibilities of the 
::'.\.1\ Clil 111 cl1tai body and of the requestor. For more information concerning those rights and 
iC:;jllll1si b iii ti cs, please visi t our website at http://www .oag.state.tx. L1s/openlindex_ orl. php, 
)1" c·:!!! t Office of the Attorney General's Open Government Hotline, toll free, 

,It t S-7) () 73-()839. Questions concerning the allowable charges [or providing public 
il1ll)J'matiol1 under the Act mList be directed to the Cost Rules Administrator of the Oftice of 
thi.' Attornev General, toll free at (888) 672-6787. 

>; i 

i '1;I!Cl' V. \Iorris Sloan 
\:;:;i:.;tJllt Attorney General 

'11 Records Division 

('\\h.i.'il1 

L'I: Il 424315 

;~lll'. Submitted docllments 

Req ucstor 
(\V / 0 cnc losures) 

,\11'. Joshua W. Snider 
Cordoll Davis Johnson & Shane PC 
P.O, Box 1322 

Paso, Texas 79947-1322 
() enclosures) 


