
July 19, 2011 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Robert Almonte 
Assistant City Attorney 
City ofEI Paso 
2 Civic Center Plaza, 9th Floor 
El Paso, Texas 79901 

Dear Mr. Almonte: 

0R201l-l0264 

You ask whether certain inforn1ation is subject to required public disclosure under the 
Publi c Inforn1ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 424435. 

The EI Paso Police Department (the "department") received a request for the rap sheet of a 
named individual. You claim the submitted infonnation is excepted from disclosure under 
section 552.101 of the Government Code. We have considered the exception you claim and 
reviewed the submitted infonnation. 

Section 552. ] 01 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the common-law and constitutional rights 
of privacy. Common-law privacy protects infonnation that: (1) contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
person, and (2) is not of legitimate concern to the public. See Indus. Found. v. Tex. Indus. 
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both elements of the test must be established. Id. at 681-82. The types 
of infol111ation considered intimate or embarrassing by the Texas Supreme Court in 
Industrial Foundation included infonnation relating to sexual assault, pregnancy, mental or 
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. See id. at 683. This office has 
found a compi lation of an individual's criminal history is highly embarrassing infonnation, 
the publication of which would be highly objectionable to a reasonable person. Cf United 
States Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S . 749, 764 
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(1989) (when considering prong regarding individual's privacy interest, court recognized 
distinc tion between public records found in courthouse files and local police stations and 
com pi led summary of infol111ation and noted that individual has significant privacy interest 
in compilation of one's criminal history). Moreover, we find a compilation of a private 
citi zen's criminal history is generally not of legitimate concern to the pUblic. 

Consti tutional privacy consists of two intelTelated types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. See Whalen v. Roe, 429 U.S . 589, 599-600 (1977); Open 
!{ccon' s Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first type 
pro tects an i nd i vidual ' s autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
ORO 455 at 4. The second type of constitutional privacy requires a balancing between the 
individ ual's pri vacy interests and the public's need to know inforn1ation of public concel11. 
fd. at 7. The scope of infom1ation protected is narrower than that under the common-law 
doctrine of privacy; constitutional privacy under section 552.101 is reserved for "the most 
inti mate aspects of human affairs ." Id. at 5 (quoting Ramie v. City of Hedwig Village, 
rex , 765 F. 2d 490 (5th Cir. 1985». 

JI1 thi s instance, the requestor is the attol11ey for the individual named in the request. As his 
cli ent 's representative, the requestor has a light of access to any of his client's private 
information that would otherwise be excepted from public disclosure. See Gov't Code 
~ 552 . 023(b) (govel11mental body may not deny access to person to whom infol111ation relates 
or person's representati ve on grounds that infol111ation is considered confidential by privacy 
principles). Accordingly, the department may not withhold the submitted infonnation under 
sect ion 55 2. 101 in conjunction with common-law privacy or constitutional privacy. 

S ctio ll 552.101 of the Govemment Code also encompasses criminal history record 
info rmation ("CHRI") generated by the National Crime Information Center or by the Texas 

rime Tnfo1111ation Center. Title 28 ofpaJ120 of the Code of Federal Regulations govems 
the release ofCRRI that states obtain from the federal govemment or other states. See Open 
Records Decision No. 565 (1990) . The federal regulations allow each state to follow its 
'n th idual law wi th respect to CHRI it generates . Id. Section 411.083 of the Government 
-'ode deems confi dential CHRI that the Department of Public Safety ("DPS") maintains, 

except that DPS may disseminate this infonnation as provided in chapter 411, subchapter F 
<) 1' thc Government Code. See Gov't Code § 411.083 . Sections 411.083(b)(I) 
am! 4 1: .089(a) au thorize a criminal justice agency to obtain CHRI; however, a criminal 
~ usti ce agency may not release CHRI except to another climinaljustice agency for a climinal 
;L1st icc purpose. !d. § 41l.089(b)(I)'. Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another climinaljustice agency; 
'lOwever, those entities may not release CHRI except as provided by chapter 41l. See 
._:el/era/(\I id. ~ § 411.090- .127. Thus, any CRRI generated by the federal govemment or 
;:r'.ot i' cr s ~ ate may not be made available to the requestor except in accordance with federal 
:·egu lat ions. ,')'ee ORO 565. Fm1hennore, any CHRI obtained from DPS or any other 
cri m i'181 j usti ce agency must be withheld under section 552.101 ofthe Government Code in 
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conj u I1cti on with Govenm1ent Code chapter 411, subchapter F. We have marked the portion 
o f the submitted infom1ation that is confidential pursuant to chapter 41l.1 Accordingly, the 
clep<lrtment must withhold this marked info1111ation under section 552.101 ofthe Govemment 
Codc ill co nj unction with chapter 411 ofthe Govenm1ent Code.2 The remaining infom1ation 
mus t be released. J 

This letter ruling is limited to the particular infom1ation at issue in this request and limited 
to the f~lcts as presented to us; therefore, this ruling must not be relied upon as a previolls 
determination regarding any other infon11ation or any other circumstances. 

This rul ing triggers important deadlines regarding the rights and responsibilities of the 
govern men tal body and ofthe requestor. For more infol111ation concerning those rights and 
responsib ili ties, please visit our website at http ://www.oag.state.tx.us/openJindex or1.php, 
or call the Office of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
th e Attorney General, toll free at (888) 672-6787 . 

. incerely, 

t~~ 
Assistant Attomey General 
Open Records Division 

KB/cm 

Re f': ID# 424435 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

I\Ve note a person can obtain his own CHRl from DPS. See Gov't Code § 411.083(b)(3). 

:Although you also state the information at issue is "protected by a statutory grant of confidentiality, 
,~jud i clal grant of confidentiality, . .. " you have not directed our attention to any other state or federal statute, 
I or ~ re we aware of any such stah.lte, that would make the submitted information confidential. See, e.g. , Open 
~e;: o rd s Decision 1\0. 478 at 2 (1987) (stah.itOlY confidentiality). 

' We 110 e that because the requestor has a right of access under section 552.023 of the Government 
r ode 0 til t: infol ll1ation being released, if the department receives another request for this infornlation from an 
ndi\ il!lI al other than this requestor, the department must again seek a ruling from this office. 


