GREG ABBOTT

July 19, 2011

Mr. Ronald J. Bounds

Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2011-10280
Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 424136.

The City of Corpus Christi (the “city”) received a request for information pertaining to a city
employee “who used his city computer to visit pornographic images, including copies of the
images, the websites he visited, the images downloaded and viewed” and information
pertaining to disciplinary action, investigations by the police and the Municipal Information
Systems Department, the city’s computer use policy, media releases, and documents
generated by the employee. You state the city is making available some of the requested
information with social security numbers redacted pursuant to section 552.147 of the
Government Code.! You claim that the submitted information is excepted from disclosure
under section 552.101 of the Government Code. We have considered the exception you
claim and reviewed the submitted information.’

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision” and
encompasses information that another statute makes confidential. Gov’t Code § 552.101.
Section 552.101 encompasses the doctrines of common-law and constitutional privacy.
Common-law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found. v.
Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. 540 S.W.2d at 683.

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985).

Federal courts have recognized individuals have a constitutional right to privacy in their
unclothed bodies. Quoting the United States Court of Appeals for the Ninth Circuit, which
concluded, “[w]e cannot conceive of a more basic subject of privacy than the naked body[,]”
the United States Court of Appeals for the Second Circuit has found “there is a right to
privacy in one’s unclothed or partially unclothed body, regardless [of] whether that right
is established through the auspices of the Fourth Amendment or the Fourteenth
Amendment.” Poe v. Leonard, 282 F.3d 123, 138-39 (2d Cir. 2002) (quoting York v.
Story, 324 F.2d 450, 455 (9th Cir. 1963).

We note the submitted information contains images of individuals, who all appear to be
adults, in various states of undress, some of who are indentifiable and others who are not.
The submitted information also contains pornographic cartoon images. For the images that
depict identifiable unclothed individuals, we find that if these pictures were obtained from
publicly available websites, the individuals depicted are not afforded protection under either
common-law or constitutional privacy. If the city determines that these photographs are in
the public domain, we believe that the individuals depicted have no reasonable expectation of
privacy and the city must release the information. See Cox Broadcasting Corp. v. Cohn, 420
U.S. 469,496 (1975) (action for invasion of privacy cannot be maintained where information
is in public domain); Star Telegram, Inc. v. Walker, 834 S.W 2d 54, 57 (Tex. 1992) (law
cannot recall information once in public domain), Roberts v. Houston Indep. Sch. Dist., 788
S.w.2d 107, 111 (Tex. App.—Houston [Ist Dist.] 1990). However, should the city
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determine that the identifiable images were not obtained from publicly available websites,
we must determine the privacy rights of the identifiable individuals. We find that the images
of the identifiable individuals who are partially or completely nude are excepted from
disclosure under section 552.101 based on the constitutional right to privacy. While there
is substantial public interest in this information, the individuals depicted have a right of
privacy in pictures of their unclothed bodies. See Poe v. Leonard, 283 F. 3d 123, 138-39
(2d Cir. 2002). Thus, if the individuals depicted did not voluntarily place such information
in the public domain, we conclude that these individuals have a legitimate expectation of
privacy in these images that outweighs the public interests. In either instance, the city must
release the images of the unidentifiable individuals and the cartoon images.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
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Tamara H. Holland
Assistant Attorney General
Open Records Division
THH/bs

Ref: ID# 424136
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