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July 20,2011 

Mr. Hyattye Simmons 
General Counsel 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Mr. Simmons: 

0R2011-10384 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 424535 (DART ORR 8194). 

Dallas Area Rapid Transit ("DART") received a request for the following categories of 
information: (1) all e-mails relating to a specified job requisition number between a named 
individual and ten other named individuals, as well as between the named individual and 
DART's legfl~ department; (2) written documentation or notes regarding the requested 
e-mails; (3) information as to who accessed the specified job requisition number, including 
dates, times, smd number of times it was accessed; (4) copies of "completed PMPs" of the 
requestor; (5) copies of corrective disciplinary action or corrective action of DART 
employees "who violated AEM 7.1, 4.13, and 9.2K" during a specified time period; (6) and 
all records associated with the investigation that led to the requestor's termination, 
"including what action was taken against others involved in the investigation." You explain 
that DART does not possess any information responsive to item one of the request. I You 
state DART h.as released information responsive to items two, three, four, and six of the 
request for information. You claim that the information responsive to item five of the 

IWe note the Act does not require a governmental body to release information that did not exist when 
it received a request. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. 
App.-SanAntonio 1978, writdism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 
(1986),362 at i(1983). 
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request is excepted frDm disclDsure under sectiDns 552.101 and 552.102 Dfthe GDvernment 
CDde. We have considered the exceptiDns YDU claim and reviewed the submitted 
infDrmatiDn. 

YDU raise CDmmDn-Iaw privacy fDr the submitted infDrmatiDn. SectiDn 552.101 Df the 
GDvernment CDde excepts frDm disclDsure "infDrmatiDn cDnsidered to. be cDnfidential by 
law, either cDnstitutiDnal, statutDry, Dr by judicial decisiDn." GDv't CDde § 552.10l. 
SectiDn 552.101 encDmpasses the cDmmDn-Iaw right Dfprivacy, which prDtects infDrmatiDn 
if it (1) cDntains highly intimate Dr embarrassing facts, the publicatiDn Dfwhich wDuld be 
highly Dbj ectiDnable to' a reasDnable perSDn, and (2) is nDt Dflegitimate CDncern to' the pUblic. 
Indus. Found. v. Tex. Indus. Accident Rd., 540 S.W.2d 668, 685 (Tex. 1976). To. 
demDnstrate the applicability Df cDmmDn-Iaw privacy, bDth prongs Df this test must be 
established. Id. at 681-82. The type Df infDrmatiDn cDnsidered intimate and embarrassing 
by the Texas Supreme CDUrt in Industrial Foundation included infDrmatiDn relating to. sexual 
assault, pregnancy, mental Dr physical abuse in the wDrkplace, illegitimate children, 
psychiatric treatment Df mental disDrders, attempted suicide, and injuries to' sexual Drgans. 
Id. at 683. Whether infDrmatiDn is subject to' a legitimate public interest and therefDre nDt 
prDtected by CDmmDn-Iaw privacy must be determined Dn a case-by-case basis, See Open 
RecDrds DecisiDn No.. 373 (1983). This Dffice has nDted the public has a legitimate interest 
in infDrmatiDn that relates to. public emplDyees and their cDnduct in the wDrkplace. See, e.g., 
Open RecDrds Decisio.n NDS . 562 at 10 (1990) (perso.nnel file info.rmatiDn do.es nDt invDlve 
mo.st intimate aspects o.f human affairs but in fact tDuches Dn matters Df legitimate public 
cDncern), 470..at 4 (1987) (jo.b perfo.rmance dDes no.t generally cDnstitute public emplDyee's 
private affair~), 444 at 3 (1986) (public has o.bviDUS interest in infDrmatiDn co.ncerning 
qualificatiDns and perfDrmance Df go.vernment empIDyees), 405 at 2 (1983) (manner in which 
public emplDyee's jDb was perfDrmed cannDt be said to. be Dfminimal public interest), 392 
(1982) (reaSD\lS fo.r emplo.yee' s resignatio.n o.rdinarily no.t private). Upo.n review, we find YDU 

have failed tq establish any o.f the submitted is highly intimate o.r embarrassing and no.t o.f 
legitimate co-pc em to. the public; therefo.re, this info.rmatio.n is no.t co.nfidential under 
co.mmDn-Iaw privacy, and DART mayno.t withho.ld it under sectio.n 552.101 o.n that gro.und. 

Yo.U also. claiW the submitted infDrmatiDn is excepted fro.m disclo.sure under sectio.n 552.102 
o.f the Go.vernment Co.de. Sectio.n 552.102(a) excepts fro.m disclo.sure "info.rmatio.n in a 
persDnnel file, the disclDsure o.f which Wo.uld co.nstitute a clearly unwarranted invasio.n Df 
persDnal privacy." GDv't CDde § 552.102(a). YDU assert the privacy analysis under 
sectiDn 552.1Q2(a) is the same as the cDmmDn-Iawprivacytest under sectio.n 552.101, which 
is discussed alJo.ve. See Indus. Found., 540 S.W.2d at 685. InHubertv. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546,549-51 (Tex. App.-Austin 1983, writ refd n.r.e.), the 
Co.urt ruled th~ privacy test under sectiDn 552.1 02(a) is the same as the Industrial Foundation 
privacy test. Ho.wever, the Texas Supreme CDUrt recently expressly disagreed with Hubert's 
interpretatiOIl ,o.fsectio.n 552.102(a) and held its privacy standard differs frDm the Industrial 
Foundation t~~t under sectiDn 552.101. Tex. Comptroller o/Pub. Accounts v. Attorney Gen. 
o/Tex., No.. 0,S-0172, 2010 WL 4910163, at *5 (Tex. Dec. 3, 2010). The supreme CDUrt then 
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considered th~ applicability of section 552.102, and has held section 552.102( a) excepts from 
disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. Id. at *10. Having carefully reviewed the submitted 
in forma~Jlndtbat none.oftheinfonnatWn-i.s-exceptOO-under-soot-iGn--S£.I-OO{a)-and, 
therefore, non,e of it may be withheld on that basis. 

We note that portions of the submitted information maybe subject to section 552.117 of the 
Government ·Code.2 Section 552.117(a)(2) excepts from public disclosure the home 
addresses and telephone numbers, emergency contact information, social security number, 
and family member information of a peace officer, regardless of whether the peace officer 
made an election under section 552.024 ofthe Government Code. Act of May 24,2011, 82nd 

Leg., R.S., S:B. 1638, § 2 (to be codified as an amendment to Gov't Code § 552.117(a». 
Section 552.1 17(a)(2) applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. In this instance, it is unclear whether the individuals at issue are 
currently licensed police officers as defined by article 2.12. Thus, to the extent the 
individuals cu:e currently licensed police officers as defined by article 2.12, DART must 
withhold the information we have marked under section 552.117(a)(2) of the Government 
Code. To the extent the individuals are not currently licensed police officers, their personal 
information ~ay not be withheld under section 552.117(a)(2) of the Government Code. 

To the extent any of the current and former employees are not currently licensed peace 
officers, their personal information may be subject to section 552.117(a)(I) of the 
Government ·Code. Section 552.117 excepts from disclosure the home addresses and 
telephone numbers, emergency contact information, social security numbers, and family 
member infonnation of current or former officials or employees of a governmental body who 
request that tqis information be kept confidential under section 552.024 of the Government 
Code. Act of May 24,2011, 82nd Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment 
to Gov't Code § 552.117(a». Whether a particular piece of information is protected by 
section 552.117(a)(1) must be determined at the time the request for it is made. See Open 
Records De~i~ion No. 530 at 5 (1989). Therefore, a governmental body must withhold 
information u,nder section 552.117 on behalf of current or former officials or employees only 
ifthese individuals made a request for confidentiality under section 552.024 prior to the date 
on which the., request for this information was made. Accordingly, to the extent the 
employees whose information is at issue timely elected to keep their personal information 
confidential pursuant to section 552.024, DART must withhold the information we have 
marked under section 552.117(a)(1). DART may not withhold this information under 
section 552.117 for those employees who did not make a timely election to keep the 
information confidential. 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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In summary': (1) DART must withhold the infonnation we have marked under 
section 552.1 i 7(a)(2) of the Government Code if the individuals to whom the infonnation 
pertains are currently licensed peace officers; and (2) to the extent the current or fonner 

_ emplo.}'eCs..whaseJnformation.is-31-issue.-made--a-timely--electioo, O-AR+-must-withheld-the--­
infonnation we have marked under section 552.1 17(a)(1) of the Government Code. DART 
must release the remaining infonnation. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatio~ regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at 
(877) 673-6S39. Questions concerning the allowable charges for providing public 
infonnation u~der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, ' 

ct:.~a CC- +1-JL 
Assistant Attorney General 
Open Records Division 

LEHlem 

Ref: ID# 424535 

Enc. Subm,\tted documents 

c: Requestor 
(w/o enclosures) 


