
July 22,2011 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Ms. J. Middlebrooks 
Assistant City Attorney 
Criminal Law and Police Section 
City of Dallas 
1400 South Lamar 
Dallas, Texas 75215 

Dear Ms. Middlebrooks: 

0R2011-10544 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 424683 (DPD PIR No. 2011-3833). 

The City of Dallas and the Dallas Police Department (collectively the "city") received a 
request for officer notes, witness interviews, crime scene reports, investigator notes, arrest 
reports and all other documents pertaining to a specified incident. You claim the requested 
information is excepted from disclosure under sections 552.101, 552.108, 552.130, 
and 552.136 of the Government Code.) We have considered the exceptions you claim and 
reviewed the submitted representative sample ofinformation.2 

We note some of the requested information may be the subject of a previous request for 
information, in response to which this office issued Open Records Letter No. 2011-05438 
(2011). In tlJat decision, we ruled the information you had marked was excepted from 

I We note that although you raise section 552.117 of the Government Code in your brief, you make no 
argument to support this exception. Therefore, we presume you no longer assert this argument. See Gov't Code 
§§ 552.301, .302. 

2We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent thar those records contain substantially different types of information than that submitted to this 
office. 
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disclosure under section 552.108 of the Government Code, but that the remammg 
information must be released. We have no indication there has been any change in the law, 

----,facts,~ or circumstances-On which the-previous ruling-was based. -Accordingly, to the-exten<--__ 
the requested information is identical to the information previously requested and ruled upon 
by this office, we conclude the city may rely on Open Records Letter No. 2011-05438 as a 
previous determination and withhold or release the identical information in accordance with 
that ruling. See Open Records Decision No. 673 (2001) (so long as law, facts, and 
circumstances on which prior ruling was based have not changed, first type of previous 
determination exists where requested information is precisely same information as was 
addressed in prior attorney general ruling, ruling is addressed to same governmental body, 
and ruling concludes that information is or is not excepted from disclosure). 

Although it appears you may now be seeking section 552.108 for information that was 
previously ordered released in Open Records Letter No. 2011-05438, we note the Act does 
not permit sel~ctive disclosure of information to the pUblic. See Gov't Code §§ 552.007 (b), 
.021; Open Records Decision No. 463 at 1-2 (1987). Thus, as a general rule, if a 
governmental body voluntarily releases information to a member of the public, the 
information ~ay not subsequently be withheld from another member of the public, unless 
public disclo~ure of the information is expressly prohibited by law or the information is 
confidential upder law. See Gov't Code § 552.007(a); Open Records Decision Nos. 518 at 3 
(1989), 490 at 2 (1988). Section 552.108 is a discretionary exception that protects a 
governmental body's interests and may be waived. See Gov't Code § 552.007; Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 177 at 3 
(1977) (statutory predecessor to section 552.108 subj ect to waiver). Thus, any information 
that was prev~ously released may not now be withheld under section 552.108. However, we 
will address y~)Ur arguments for the information that was not subj ect to the prior ruling. 

But first, we ,~ust address the city's obligations under the Act. Section 552.301 of the 
Government Code describes the procedural obligations placed on a governmental body that 
receives a written request for information it wishes to withhold. Pursuant to 
section 552.3tJl(e) of the Government Code, a governmental body is required to submit to 
this office within fifteen business days of receiving an open records request (1) general 
written comments stating the reasons why the stated exceptions apply that would allow the 
information to be withheld, (2) a copy of the written request for information, (3) a signed 
statement or sllfficient evidence showing the date the governmental body received the written 
request, and (4) a copy of the specific information requested or representative samples, 
labeled to indicate which exceptions apply to which parts of the documents. Gov't Code 
§ 552.301 (e)(1)(A)-(D). You state the city received the request for information on 
May 4, 2011. Accordingly, the city's fifteen-business-day deadline was May 25, 2011. 
However, your representative sample of information was sent to this office in an envelope 
postmarked May 26, 2011. See id. § 552.308 (describing rules for calculating submission 
dates of docurp.ents sent via first class United States mail, common or contract carrier, or 
interagency Ulail). Consequently, we find the city failed to comply with the procedural 
requirements of section 552.301. 

,-
,. 
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Generally, a governmental body's failure to comply with section 552.301 results in the 
waiver of its claims under the exceptions at issue, unless the governmental body 

------demonstrates a wmpelling-reason-to withhold the-information from-disclosure. See id_ 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no 
writ) (goverritnental body must make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); see also Open Records 
Decision No. :630 (1994). Generally, a compelling reason to withhold information exists 
where some other source of law makes the information confidential or where third party 
interests are at stake. Open Records Decision No. 150 at 2 (1977). You claim an exception 
to disclosure under section 552.108 of the Government Code, which is a discretionary 
exception that may be waived. See Gov't Code § 552.007; Open Records Decision Nos. 665 
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions), 177 at 3 (1977) (statutory predecessor to Gov't Code § 552.108 subject to 
waiver). However, the interests under section 552.108 of a governmental body other than 
the one that failed to comply with section 552.301 can provide a compelling reason for non
disclosure under section 552.302. See Open Records Decision No. 586 at 2-3 (1991). You 
inform us that the Dallas County District Attorney's Office (the "district attorney") asserts 
a law enforcement interest in the information at issue. Therefore, we will determine whether 
the city may withhold the submitted information that was not subject to the prior ruling on 
behalf of the district attorney under section 552.108. Additionally, we will consider your 
claims under sections 552.101, 552.130, and 552.136 of the Government Code, which also 
can provide compelling reasons for non-disclosure under section 552.302. 

Section 552.l..o8(a)(I) excepts from disclosure "[i]nformation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosecution of crime [if] 
release ofth«·information would interfere with the detection, investigation, or prosecution 
ofcrime[.]" Gov't Code § 552.108(a)(I). A governmental body claiming section 552.108 
must reasonably explain how and why the release of the requested information would 
interferewithlawenforcement. Seeid. §§ 552.108(a)(I), .301(e)(I)(A);seea/soExparte 
Pruitt, 551 S:.;W.2d 706 (Tex. 1977). You state the information you have marked relates to 
a pending criminal prosecution, and the district attorney, which is the prosecuting entity, 
objects to its ,release. Based on your representation, we conclude that the release of the 
information at issue would interfere with the detection, investigation, or prosecution of 
crime. See HQuston Chronicle Publ 'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. 
App.-Houstf;ln [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in aqtive cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 
Therefore, to. ~the extent the information at issue is not subject to Open Records Letter 
No. 2011-05438, the city may withhold the information you have marked under 
section 552.I.08(a)(1) of the Government Code.3 

"-
" 

3 As our ruling is dispositive, we need not consider your remaining arguments for this information. 
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Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 

------Gode §-$$2. 1O I.-Section-S52.-1 01 of-the-Government-Code-encompasses laws thaLmake __________ _ 
criminal history record information ("CHRI") confidential. CHRl generated by the National 
Crime Information Center or by the Texas Crime Information Center is confidential under 
federal and state law. CHRI means "information collected about a person by a criminal 
justice agency that consists of identifiable descriptions and notations of arrests, detentions, 
indictments, informations, and other formal criminal charges and their dispositions." 
Id. § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRI obtained from the National Crime Information Center network or other states. 
See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990); see 
generally Gov't Code ch. 411 subch. F. Section 411.083 ofthe Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government \Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) 
authorize a ctiminaljustice agency to obtain CHRI; however, a criminal justice agency may 
not release CaRl except to another criminaljustice agency for a criminal justice purpose. /d. 
§ 411.089(b)( 1). Thus, any CHRI obtained from DPS or any other criminal justice agency 
must be witb,l;teld under section 552.101 of the Government Code in conjunction with 
Government .code chapter 411, subchapter F. However, section 411.083 does not apply to 
active warrant information or other information relating to one's current involvement with 
the criminal justice system. See id. § 411.081(b) (police department allowed to disclose 
information p~rtaining to person's current involvement in the criminaljustice system). Upon 
review, we find the information you have marked consists of CHRI that must be withheld 
under section 552.101 of the Government Code in conjunction with chapter 411 of the 
Government Code and federal law . 

Section 552..1 01 also encompasses chapter 772 of the Health and Safety Code, which 
authorizes th~. development oflocal emergency communications districts. Sections 772.118, 
772.218, and 772.318 of the Health and Safety Code are applicable to emergency 9-1-1 
districts established in accordance with chapter 772. See Open Records Decision No. 649 
(1996). These. sections make only the originating telephone numbers and addresses of9-1-1 
callers that are furnished by a 9-1-1 service supplier confidential. Id. at 2. Section 772.318 
applies to an ;emergency communication district for a county with a population of more 
than 20,000. fIealth & Safety Code § 772.304. 

We understan,~ the city is part of an emergency communication district established under 
chapter 772. • You have marked a telephone number of a 9-1-1 caller the city seeks to 
withhold. However,' you do not inform us whether the information at issue was furnished 
by a service supplier. Accordingly, we will rule conditionally. Thus, if the 9-1-1 caller's 
telephone nw:.nber you have marked was furnished by a 9-1-1 service supplier, then this 
marked inforrpation must be withheld under section 552.101 of the Government Code in 
conjunction with section 772.318 of the Health and Safety Code. But if the marked 
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information w.as not furnished by a 9-1-1 service supplier, then it may not be withheld under 
section 552.101 on the basis of section 772.318 and must be released. 

--------,---.~------------------,------

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information i(it (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540S.W.2d668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. !d. at 681-82. This office has found that personal financial information not 
relating to the financial transaction between an individual and a governmental body is 
protected by common-law privacy. See Open Records Decision Nos. 600 (1992), 545 
(1990). UpQn review, we find the information you have marked, and the additional 
information we have marked, consists of highly intimate and embarrassing information that 
is of no legitimate concern to the pUblic. Accordingly, the city must withhold the 
information you have marked, and the additional information we have marked, under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

You also clai'in section 552.130 of the Government Code for portions of the remaining 
information. Section 552.130 ofthe Government Code excepts from disclosure information 
related to a m9tor vehicle operator's or driver's license or permit issued by an agency ofthis 
state or anoth~r state or country and information related to a motor vehicle title or registration 
issued by an agency ofthis state or another state or country. Act of May 24,2011, 82nd Leg., 
R.S., S.B. 1638, § 4 (to be codified as an amendment to Gov't Code § 552.130). We find the 
city must with,hold the motor vehicle record information you have marked, and the additional 
information we have marked, under section 552.130 ofthe Government Code. 

\ 

Section 552.1~6 of the Government Code states, "Notwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b) ~ see also id. § 552.136(a) (defining "access device"). The city must withhold 
the insuranceJlccount numbers you have marked under section 552.136 ofthe Government 
Code. 

i ' 

In summary, to the extent the requested information is identical to the information previously 
requested anel·ruled upon by this office, we conclude the city may rely on Open Records 
Letter No. 2Q11-05438 as a previous determination and withhold or release the identical 
information in accordance with that ruling. The city may withhold the information you have 
marked, under 'section 552.108(a)(1) of the Government Code if this information was not 
previously rel~ased in Open Records Letter No. 2011-05438. The city must withhold the 
CHRI you have marked under section 552.101 ofthe Government Code in conjunction with 
chapter411 oithe Government Code and federal law. If the 9-1-1 caller's telephone number 
you have mar{ced was furnished by a 9-1-1 service supplier, then this marked information 
must be withheld under section 552.101 of the Government Code in conjunction with 
section 772.3 J 8 of the Health and Safety Code. The city must withhold the information you 
have marked, 'and the additional information we have marked, under section 552.101 of the 
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Government 'Code in conjunction with common-law privacy. The city must withhold the 
motor vehicle record information you have marked, and the additional information we have 
marked, under section S52.1-30-of- the Q0vernment-G0de. The--G-ity- must withhold-th 
insurance account numbers you have marked under section 552.136 of the Government 
Code.4 The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673.,6839. Questions concerning the allowable charges for providing public 
information u(lder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney Oeneral, toll free, at (888) 672-6787. 

Sincerely, ~ 

Jonathan Miles 
Assistant AttQrney General 
Open Records Division 

JM/em 

Ref: ID# 444683 

Ene. Submi,tted documents 

c: Requestor 
(w/o enclosures) 

4We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including Texas driver's 
license numbers- under section 552.130 of the Government Code and insurance policy numbers under 
section 552.136 of the Government Code, without the necessity of requesting an attorney general decision . 

. i.l 


