GREG ABBOTT

August 2, 2011

Mr. Jason Ray

Riggs, Aleshire & Ray
700 Lavaca, Suite 920
Austin, Texas 78701

OR2011-11084

Dear Mr. Ray:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 426029.

The Val Verde County Sheriff’s Office (the “sheriff”), which you represent, received a
request for all records concerning a named Val Verde Correctional Facility inmate and a
request for certain evidence regarding the inmate’s capital murder case. You state you have
released some information in response to the first request. You claim the second request is
not a request for information under the Act. You also claim the submitted information is
excepted from disclosure under sections 552.101, 552.103, and 552.108 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
representative sample of information.’

We begin by addressing your claim that the second request is a discovery request and thus
should not be considered a request for information under the Act. Section 552.0055 of the
Government Code provides that “[a] subpoena duces tecum or a request for discovery that
is issued in compliance with a statute or a rule of civil or criminal procedure is not
considered to be a request for information under [the Act].” Gov’t Code § 552.0055. This

'"We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

Post OfriCE Box 12548, Austin, TEXAS 78711-2548 71EL:{512)463-2100 WWW.OAG.STATE.TX.US

An Equal Employmens Oppartunity Employer - Printed on Recycled Faper



Mr. Jason Ray - Page 2

section does not apply in all instances in which a governmental body could have received
such a subpoena or discovery request. See Fitzgerald v. Advanced Spine Fixation Sys.,
Inc., 996 S.W.2d 864, 865-66 (Tex. 1999) (in interpreting statutes, goal of discerning
legislature’s intent is served by beginning with statute’s plain language because it is assumed
that legislatute tried to say what it meant and its words are therefore surest guide to its
intent); see “also City of Fort Worth v. Cornyn, 86 S.W.3d 320, 324 (Tex.
App.—Austin' 2002, no pet.) (citing Sorokolit v. Rhodes, 889 S.W.2d 239, 241 (Tex.1994))
(“In applying the plain and common meaning of a statute, [one] may not by implication
enlarge the meaning of any word in the statute beyond its ordinary meaning, especially when
[one] can discern the legislative intent from a reasonable interpretation of the statute as it is
written.”).

You do not assert the second request is in fact a “subpoena duces tecum or a request for
discovery that is issued in compliance with a statute or a rule of civil or criminal procedure.”
Rather, you state the second request “appears to be in the vein of some sort of discovery
pleading related to the underlying criminal case.” However, nothing in the second request
reflects it meets the elements of a subpoena duces tecum. See Code Crim. Proc. arts. 24.02
(defining subpoena duces tecum), .03 (describing procedures for obtaining subpoenas,
including subpoena duces tecum). Further, we find you have not demonstrated, and the
second request does not indicate, the request for information constitutes a discovery request
issued in compliance with a statute or a rule of civil or criminal procedure for purposes of
section 552.0055 of the Government Code. Instead, we find the sheriff received a request
for information under the Act, and we will determine whether the sheriff is required to
release the requested information pursuant to the Act.

Next, we note'a portion of the submitted information, which you have marked, contains the
fingerprints of the inmate named in the request. Chapter 560 of the Government Code
provides a governmental body may not release fingerprint information except in certain
limited circumstances. See Gov’t Code §§ 560.001 (defining “biometric identifier” to
include fingerprints), .002 (prescribing manner in which biometric identifiers must be
maintained and circumstances in which they can be released), .003 (biometric identifiers in
possession of governmental body exempt from disclosure under the Act). The submitted
fingerprint information is generally confidential under section 560.003. We note, however,
both requestogs are with the Regional Public Defender for Capital Cases, and the second
requestor states he is the legal representative of the inmate. Section 560.002(1)(A)
authorizes a governmental body to release a biometric identifier to another individual when
the individualﬁconsents to the release. See id. § 560.002(1)(A). Therefore, the requestors
have a special right of access to their client’s fingerprint information. See id. § 560.002(1).
Accordingly, the sheriff must release this information, which we have marked, pursuant to
section 560.002. Furthermore, none of the remaining information you have marked consists
of biometric identifiers, and the sheriff may not withhold it under section 552.101 on that
basis. As youraise no other argument for this information, the sheriff must release it.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. You argue the submitted information is made confidential by the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA™), 42 U.S.C.
§§ 1320d-1320d-9. At the direction of Congress, the Secretary of Health and Human
Services (“HHS”) promulgated regulations setting privacy standards for medical records,
which HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information. See Health Insurance Portability and Accountability Act of 1996, 42 U.S.C.
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. pts. 160, 164 (“Privacy Rule”); see
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the release of
protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these
standards, a covered entity may not use or disclose protected health information, except as
provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. § 164.502(a).

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision
No. 681 (2004). In that decision, we noted section 164.512 oftitle 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such use or disclosure is required by law and the use or disclosure complies with,
and is limited to, the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We
further noted the Act “is a mandate in Texas law that compels Texas governmental bodies
to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We therefore held the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Because the
Privacy Rule does not make information subject to disclosure under the Act confidential, the
sheriff may not withhold any portion of the submitted information on this basis.

Section 552.101 also encompasses information protected by other statutes. Criminal history
record information (“CHRI”) generated by the National Crime Information Center or by the
Texas Crime Information Center is confidential under federal and state law. See Gov’t Code
§ 411.083(a); Open Records Decision No. 565 (1990). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI states obtain from the federal government
or other states. See ORD 565. The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. /d. Section 411.083 deems confidential
CHRI the Department of Public Safety (“DPS’’) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. /d. § 411.089(b)(1). Other entities
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specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Furthermore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 in conjunction with Government Code chapter 411, subchapter F. Upon
review, we agree the information you have marked constitutes CHRI that is confidential
under chapter 411. Accordingly, the sheriff must withhold this information under
section 552.101 of the Government Code in conjunction with chapter 411 and federal law.

You assert the information you have marked is excepted from disclosure under
section 552.108 of the Government Code. Section 552.108(a)(1) excepts from disclosure
“[i]nformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if . . . release of the information would interfere
with the detection, investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1).
Generally, a governmental body claiming section 552.108 must reasonably explain how and
why the releage of the requested information would interfere with law enforcement. See id.
§§552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state the information you have marked pertains to a pending capital murder prosecution of
the inmate by the Val Verde County District Attorney’s Office, which you also represent.
You further state release of the information at issue would interfere with that prosecution.
Based on your representations and our review, we conclude the release of the information
you have marked would interfere with the detection, investigation, or prosecution of crime.
See Houston: Chronicle Publ’g Co. v. City of Houston, 531 S'W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests present in
active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex 1976). Thus,
section 552.108(a)(1) is applicable to this information.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Such basic information
refers to the information held to be public in Houston Chronicle and includes a detailed
description ofithe offense. See Open Records Decision No. 127 (1976) (summarizing types
ofinformation deemed public by Houston Chronicle). Therefore, with the exception of basic
information, ‘the sheriff may withhold the information you have marked under
section 552.108(a)(1) of the Government Code.?

In summary, the sheriff must release the requestors’ client’s fingerprint information, which
we have marked, pursuant to section 560.002 of the Government Code. The sheriff must
withhold the information you have marked under section 552.101 of the Government Code
in conjunction with chapter 411 of the Government Code and federal law. Except for basic
information,  the sheriff may withhold the information you have marked under

*As our ruling is dispositive, we need not address your remaining argument against disclosure of the
information at issue.
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section 552.108(a)(1) of the Government Code. The sheriff must release the remaining
information.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Mack T. Harrison
Assistant Atterney General
Open Records Division

MTH/em
Ref  ID# 426029
Enc. Subnﬁtted documents

c: Requestor
(w/o enclosures)

*We thé the information being released contains confidential information to which the requestor has
a right of access. See Gov't Code § 552.023(a). If the sheriff receives another request for this particular
information front a different requestor, then the sheriff should again seek a decision from this office.



