ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 2, 2011

Mr. Robert E. Hager

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
500 North Akard Street

Dallas, Texas 75201

OR2011-11130

Dear Mr. Hager:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 425737 (File Ref. # 49460).

The City of Lancaster (the “city”), which you represent, received a request for information
pertaining to (1) the annual salary and benefits of the police chief and city manager and
(2) payments to two individuals in regards to a specified lawsuit and their hourly rates for
legal services. You state the city has not made payments to one of the named individuals for
legal services. The Act does not require a governmental body to release information that did
not exist when a request for information was received or to prepare new information in
response to a request. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records
Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). You claim the submitted
information is excepted from disclosure under section 552.103 of the Government Code and
privileged under rule 503 of the Texas Rules of Evidence.! We have considered your
arguments and reviewed the submitted information.?

'Although you raise section 552.101 of the Government Code in conjunction with the attorney-client
privilege, the Texas Rules of Evidence, and the Texas Rules of Civil Procedure, this office has concluded that
section 552.101 does not encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2
{2002), 575 at 2 (1990). However, we will consider your attorney-client privilege claim under rule 503 of the
Texas Rules of Evidence.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, you assert the request for the police chief’s and the city manager’s annual salary “is
an [i]nterrogatory since the requestor is asking a question . . . rather than asking for a specific
document.” In responding to a request for information under the Act, a governmental body
is not required to answer general questions, perform legal research, or create new
information. See Bustamante, 562 S.W.2d at 267-68. However, a governmental body has
a duty to make a good faith effort to relate a request to information that the governmental
body holds or to which it has access. See Open Records Decision Nos. 563 at 8 (1990), 561
at 8-9 (1990), 555 at 1-2 (1990), 534 at 2-3 (1989). In this instance, the city has made a
good-faith effort to relate this portion of the request to information in its possession by
submitting responsive information. Therefore, we will consider your argument against the
disclosure of this information.

Next, we notet‘ithe submitted information is subject to section 552.022 of the Government
Code, which provides in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(2) the name, sex, ethnicity, salary, title, and dates of employment of
each employee and officer of a governmental body;

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body; [and]

“(16) information that is in a bill for attorney’s fees and that is not
‘privileged under the attorney-client privilege][.]

Gov’tCode § 552.022(a)(2),(3), (16). Inthis instance, portions of the submitted information
consist of the salaries of the named employees which are subject to section 552.022(a)(2) of
the Government Code. Other portions of the submitted information consist of information
in an account relating to the receipt or expenditure of public funds by the city and are
therefore subject to section 552.022(a)(3). Finally, the remaining information consists of
attorney fee bills that are subject to section 552.022(a)(16). Pursuant to section 552.022, this
information is required to be released unless it is expressly confidential under “other law.”
Although you raise section 552.103 of the Government Code for this information, this
section 1s a discretionary exception to disclosure that protects the governmental body’s
interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
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section 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 (1999) (governmental body may waive section 552.103). Assuch,
section 552.103 is not “other law” that makes information confidential for the purposes of
section 552.022. Therefore, the city may not withhold any of the submitted information
under section 552.103 of the Government Code. However, the Texas Supreme Court has
held the Texas Rules of Evidence are “other law” within the meaning of section 552.022.
See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly, we will
consider your assertion of the attorney-client privilege under Texas Rule of Evidence 503 for
the information subject to section 552.022(a)(16). We note sections 552.101 and 552.136
are considered “other law” for purposes of section 552.022.%> Therefore, we will address the
applicability of these exceptions to the submitted information.

Texas Rule of Evidence 503 enacts the attorney-client privilege, providing in relevant part:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the
client’s lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

(C) by the client or a representative of the client, or the client’s
lawyer or a representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concerning a matter of common interest therein;

(D) between representatives of the client or between the client and a
representative of the client; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EvID. 503(b)(1). A communication is “confidential” if it is not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication. /d. 503(a)(5).

“The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Thus, in order to withhold information from disclosure under rule 503, a governmental body
must: (1) show the document is a communication transmitted between privileged parties or
reveals a confidential communication; (2) identify the parties involved in the communication;
and (3) show the communication is confidential by explaining it was not intended to be
disclosed to third persons and it was made in furtherance of the rendition of professional
legal services to the client. Upon a demonstration of all three factors, the information is
privileged and confidential under rule 503, provided the client has not waived the privilege
or the document does not fall within the purview of the exceptions to the privilege
enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423,427
(Tex. App.—Houston [14th Dist.] 1993, no writ).

You assert the submitted fee bills should be withheld under rule 503. You indicate this
information consists of privileged attorney-client communications. However, you have
failed to identify the parties to the communications in the submitted attorney fee bills. See
Open Records Decision No. 676 at 8 (2002) (governmental body must inform this office of
identities and capacities of individuals to whom each communication at issue has been made;
this office cannot necessarily assume that communication was made only among categories
of individuals identified in rule 503); see generally Gov’t Code § 552.301(e)(1)(A); Strong
v. State, 773 S.W.2d 543, 552 (Tex. Crim. App. 1989) (burden of establishing attorney-client
privilege is on party asserting it). Nevertheless, upon review, we are able to discern from the
face of the documents that certain individuals are privileged parties. Accordingly, we
conclude the city may withhold the information we have marked on the basis of the
attorney-client privilege under Texas Rule of Evidence 503. However, you have failed to
provide this office with the necessary facts to demonstrate the elements of the attorney-client
privilege with respect to the remaining information you seek to withhold. Consequently, the
city may not withhold any of the remaining information at issue under rule 503.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. /d. at 681-82. This office has found personal financial information
relating only to an individual ordinarily satisfies the first requirement of the test for
common-law privacy, but there is a legitimate public interest in the essential facts about a
financial transaction between an individual and a governmental body. See Open Records
Decision Nos. 600 (finding personal financial information to include designation of
beneficiary of employee’s retirement benefits and optional insurance coverage; choice of
particular insurance carrier; direct deposit authorization; and forms allowing employee to
allocate pretax compensation to group insurance, health care, or dependent care), 545 (1990)
(deferred compensation information, participation in voluntary investment program, election
of'optional insurance coverage, mortgage payments, assets, bills, and credit history). Upon
review, we find that portions of the submitted information, which we have marked, are
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highly intimate or embarrassing and not of legitimate public concern. Thus, the city must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with the common-law right of privacy.

Section 552.136 of the Government Code provides “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b). An access device number is one that may be used to (1) obtain money,
goods, services, or another thing of value, or (2) initiate a transfer of funds other than a
transfer originated solely by paper instrument, and includes an account number. See id.
§ 552.136(a) (defining “access device™). Accordingly, the city must withhold the bank
account and routing numbers we have marked under section 552.136.*

In summary, the city may withhold the information we have marked under rule 503 of the
Texas Rules of Evidence. The city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy and
section 552.136 of the Government Code. The city must release the remaining submitted
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Tamara H. Holland
Assistant Attorney General
Open Records Division

THH/Af

“We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including a bank account and
routing number under section 552.136 of the Government Code, without the necessity of requesting an attorney
general decision.
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Ref: 1D# 425737
Enc. Submitted documents

c: Requestor
(w/o enclosures)



