ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 3, 2011

Mr. R. Brooks Moore

Managing Counsel, Governance
The Texas A&M University System
200 Technology Way, Suite 2079
College Station, Texas 77845-3424

OR2011-11216
Dear Mr. Moore:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 425843 (SO-11-061).

The Texas A&M University System (the “university”) received a request for a copy of
Request for Qualifications 01 FPC-11-001 and all responses to it.' Although you take no
position on whether the requested information is excepted from disclosure, you state release
of this information may implicate the proprietary interests of Alpha Testing, Inc., Apex
Geosciences, Inc., Arias & Associates, Aviles Engineering Corporation, CME Testing and
Engineering, Inc., Dyess Peterson Testing Laboratory, Inc., Earth Engineering, Inc., Fugro
Consultants, Inc., GeoTech Engineering and Testing, Gessner Engineering, L.L.C., HVJ
Associates, Inc., JRB Engineering, L.L.C., Paradigm Consultants, Inc., Professional Service
Industries, Inc., QC Laboratories, Inc., Raba-Kistner Consultants, Inc., Rone Engineering
Services, Ltd., STL Engineers, Terracon Consultants, Inc., and Tolunay-Wong Engineers,
Inc. (collectively, the “third parties”). Accordingly, you notified these third parties of the
request and of their right to submit arguments to this office as to why their information
should not be released. See Gov’t Code § 552.305(d) (permitting interested third party to
submit to attorriey general reasons why requested information should not be released); Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted

"We note the university sought and received clarification of the request, See Gov’t Code § 552.222(b)
(stating that if information requested is unclear to governmental body or if large amount of information has been
requested, governmental body may ask requestor to clarify or narrow request, but may not inquire into purpose
for which information will be used).
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governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure under certain circumstances). We have reviewed the submitted
information.

Initially, we note you have not submitted a copy of Request for Qualifications 01
FPC-11-001. We assume, to the extent any information responsive to this portion of the
request existed when the university received the instant request for information, you have
released this information to the requestor. If not, then you must do so at this time. See Gov’t
Code §§ 552.301(a), .302; see also Open Records Decision No. 663 (2000).

Next, we note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of'the date of this letter, this office has not received
comments from any of the interested third parties explaining why their submitted information
should not be released. Therefore, we have no basis to conclude that the third parties have
protected proprietary interests in their submitted information. See id. § 552.110; Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case that information
is trade secret), 542 at 3. Accordingly, the university may not withhold any portion of the
third parties’ submitted information based upon their proprietary interests.

Section 552.130(a)(1) provides that information relating to a motor vehicle operator’s or
driver’s license or permit issued by an agency of this state or another state or country is
excepted from public release.? Act of May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 4 (to be
codified as an amendment to Gov’t Code § 552.130). Accordingly, the university must
withhold the photo of the driver’s license we have marked pursuant to section 552.130 of the
Government Code.

Section 552.136 of the Government Code provides in part that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). This office has
determined insurance policy numbers are “access device” numbers for purposes of
section 552.136. Accordingly, the university must withhold the insurance policy numbers
we have marked under section 552.136 of the Government Code.

*The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Lastly, we note that some of submitted information may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the university must withhold the information we have marked under
sections 552.130 and 552.136 of the Government Code.’ The remaining information must
be released to the requestor, but only in accordance with copyright law.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

M .

Sean Nottingham
Assistant Attorney General
Open Records Division

SN/tt

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including a photo of a Texas
driver’s license under section 552.130 of the Government Code and insurance policy numbers under
section 552.136 of the Government Code, without the necessity of requesting an attorney general decision.

*We note the remaining information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. See Gov’t Code
§552.147.
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Ref:

Enc.

[D# 425843
Submitted documents

Requestor
(w/o enclosures)

Mr. Jeffrey G. Wilt

Alpha Testing, Inc.

2209 Wisconsin Street, Suite 100
Dallas, Texas 75229

(w/o enclosures)

Ms. Jenny L. Bernhard
Apex Geoscience, Inc.
2120 Brandon Drive
Tyler, Texas 75703
(w/o enclosures)

Mr. Deéxter Bacon

Arias & Associates

142 Chula Vista

San Antonio, Texas 78282
(w/o enclosures)

Mr. Ronald E. Ortwerth

Aviles Engineering Corporation
5790 Windfern

Houston, Texas 77041

(w/o enclosures)

Ms. Juanita Shihadeh
Earth Engineering, Inc.
4877 Langtield Road
Houston, Texas 77040
(w/o enclosures)

Mr. King Cook

Fugro Consultants, Inc.
2517 East Loop 820 North
Fort Worth, Texas 76118
(w/o enclosures)

Ms. Dalana Peterson

Dyess Peterson Testing Laboratory
P.O. Box 30699

Amarillo, Texas

(w/o enclosures)

Ms. Dorinda Evans

CME Testing and Engineering, Inc.
320 Graham Road

College Station, Texas 77845

(w/o enclosures)

Mr. Scott Pettit
STL Engineers

1420 West Mockingbird Lane, Suite 550

Dallas, Texas 75247
(w/o enclosures)

Mr. Michael Lavelle

Professional Service Industries, Inc.
1714 Memorial Drive

Houston, Texas 77007

(w/o enclosures)

Mr. Eric J. Garcia

JRB Engineering, LLC

7701 West Little York, Suite 600
Houston, Texas 77040

(w/o enclosures)

Mr. Bart Wootan

GeoTech Engineering and Testing
800 Victoria Drive

Houston, Texas 77022

(w/o enclosures)
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Ms. Johanna Gessner

Gessner Engineering, LL.C
2501 Ashford Drive, Suite 102
College Station, Texas 77840
(w/o enclosures)

Mr. Syed S. Jafar

HVJ Associates, Inc.

6120 South Dairy Ashford Road
Houston, Texas 77072

(w/o enclosures)

Mr. Robert P. Copus

QC Laboratories, Inc.
10810 Northwest Freeway
Houston, Texas 77092
(w/o enclosures)

Mr. Paul R. Lampe
Raba-Kistner Consultants, Inc.
12821 West Golden Lane

San Antonio, Texas 78249
(w/o enclosures)

Mr. Thomas Brent Lapsley
Paradigm Consultants Inc.

2501 Central Parkway, Suite A3
Houston, Texas 77092

(w/o enclosures)

Mr. Larry Bracken

Rone Engineering Services, Ltd.
8908 Ambassador Row

Dallas, Texas 75247

(w/o enclosures)

Mr. Pete Falletta

Terracon Consultants, Inc.
6198 Imperial Loop

College Station, Texas 77845
(w/o enclosures)

Mr. Douglas Weslow
Tolunay-Wong Engineers, Inc.

10710 South Sam Houston Parkway W

Suite 100
Houston, Texas 77031
(w/o enclosures)



