GREG ABBOTT

August 17, 2011

Ms. Laura Russell

Attorney

Texas Parks & Wildlife Department
4200 Smith School Road

Austin, Texas 78744

OR2011-11884
Dear Ms. Russell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 427218.

The Texas Parks and Wildlife Department (the “department”) received a request for
information related to a specified accident. You state you have released some of the
requested information to the requestor. You claim some of the submitted information is not
subject to the Act. You also claim that the submitted information is excepted from
disclosure under section 552.101 of the Government Code. We have your arguments and
reviewed the submitted information, a portion of which consists of a representative sample.’
We have also received and considered comments from an interested third party. See Gov’t
Code § 552.304 (providing that interested party may submit comments stating why
information should or should not be released).

You claim the submitted medical records are not subject to the Act. The judiciary is
expressly excluded from the requirements of the Act. /d. § 552.003(1)(B). This office has
determined that a grand jury, for purposes of the Act, is a part of the judiciary, and therefore
not subject to the Act. Open Records Decision No. 411 (1984). Further, records kept by a
governmental body that is acting as an agent for a grand jury are considered records in the
constructive possession of the grand jury, and therefore are also not subject to the Act. Open
Records Decisions Nos. 513 (1988), 411, 398 (1983). But see ORD 513 at 4 (defining limits
of judiciary exclusion). You inform us the submitted medical records were obtained

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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pursuant to a grand jury subpoena, and are held by the department as an agent for the grand
jury. We therefore conclude that the submitted medical records are in the custody of the
department as an agent of the grand jury and are not subject to the Act. Accordingly, we will
not consider the public availability of the submitted medical records and the department need
not release the submitted medical records in response to the instant request for information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. You claim that some of the submitted information consists of confidential
criminal record information (“CHRI’). Section 552.101 encompasses laws that make
criminal history record information CHRI confidential. CHRI generated by the National
Crime Information Center or by the Texas Crime Information Center is confidential under
federal and state law. Title 28, part 20 of the Code of Federal Regulations governs the
release of CHRI that states obtain from the federal government or other states. See Open
Records Decision No. 565 at 7 (1990). The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. /d. Section 411.083 of the Government
Code deems confidential CHRI the Department of Public Safety (“DPS”’) maintains, except
DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those
entities may not release CHRI except as provided by chapter 411. See generally id.
§§ 411.090 - .127. Furthermore, any CHRI obtained from DPS or any other criminal justice
agency must be withheld under section 552.101 in conjunction with Government Code
chapter 411, subchapter F. See id. § 411.082(2)(B) (term CHRI does not include driving
record information). However, section 411.083 does not apply to active warrant information
or other information relating to one’s current involvement with the criminal justice system.
See id. § 411.081(b) (police department allowed to disclose information pertaining to
person’s current involvement in the criminal justice system). Upon review, we find portions
of the submitted information constitute confidential CHRI. Accordingly, the department
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with section 411.083 of the Government Code and federal law.
However, we find that no portion of the remaining information includes CHRI. Accordingly,
the department may not withhold any of the remaining information under section 552.101
of the Government Code in conjunction with section 411.083 of the Government Code or
federal law.

Section 552.101 also encompasses the constitutional right to privacy. Constitutional privacy
protects two kinds of interests. See Whalen v. Roe, 429 U.S.589,599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The firstis the
interest in independence in making certain important decisions related to the “zones of
privacy,” pertaining to marriage, procreation, contraception, family relationships, and child
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rearing and education, that have been recognized by the United States Supreme Court. See
Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); Open Records Decision No. 455 at 3-7
(1987). The second constitutionally protected privacy interest is in freedom from public
disclosure of certain personal matters. See Ramie v. City of Hedwig Village, Tex., 765
F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect of constitutional privacy balances the
individual’s privacy interest against the public’s interest in the information. See ORD 455
at 7. Constitutional privacy under section 552.101 is reserved for “the most intimate aspects
of human affairs.” Id. at 8 (quoting Ramie, 765 F.2d at 492). We note the right to privacy
is a personal right that lapses at death and therefore may not be asserted solely on behalf of
a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589
S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); Open Records
Decision No. 272 at 1 (1981) (privacy rights lapse upon death). However, the United States
Supreme Court has determined that surviving family members can have a privacy interest
in information relating to their deceased relatives. See Nat’l Archives & Records Admin. v.
Favish, 124 S. Ct. 1570 (2004).

Thus, because the submitted photographs and video footage relate to a deceased individual,
they may not be withheld from disclosure based on his privacy interests. However, you state
you notified the deceased individual’s family members of the request for information and of
their right to assert a privacy interest in the submitted information. In this instance, we have
received a representation from a surviving family member asserting a privacy interest in the
release of the information at issue. After reviewing these comments, and the information at
issue, we find that the family members’ privacy interest in the submitted photographs and
video footage of their deceased relative outweighs the public’s interest in the disclosure of
this information. Thus, the department must withhold the submitted photographs and video
under section 552.101 of the Government Code in conjunction with constitutional privacy
and the holding in Favish.?

Section 552.130 of the Government Code excepts from disclosure information relating to a
motor vehicle operator’s or driver’s license or permit issued by an agency of this state or
another state or country.’ Act of May 24, 2011, 82™ Leg., R.S., S.B. 1638, § 4 (to be
codified as an amendment to Gov’t Code § 552.130). Upon review, we find the department
must withhold the driver’s license information we have marked under section 552.130 of the
Government Code.*

2As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

“We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including a Texas driver’s
license number under section 552.130 of the Government Code, without the necessity of requesting an attorney
general decision.
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In summary, the department must withhold the CHRI we have marked under section 552.101
in conjunction with section 411.083 of the Government Code and federal law. The
department must withhold the submitted photographs and video footage under
section 552.101 of the Government Code in conjunction with constitutional privacy. The
department must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

=

Vanessa Burgess
Assistant Attorney General
Open Records Division

VB/dls
Ref: ID# 427218
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Interested Third Party
(w/o enclosures)



