GREG ABBOTT

August 18, 2011

Mr. David H. Guerra

Counsel for City of Mission

King, Guerra, Davis & Garcia, P.C.
P.O. Box 1025

Mission, Texas 78573

OR2011-11975
Dear Mr. Guerra:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 427440.

The City of Mission (the “city”), which you represent, received a request for the 9-1-1
recordings and the criminal complaint or probable cause affidavit pertaining to a specified
incident. You claim the submitted information is excepted from disclosure under
section 552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.

The city acknowledges, and we agree, it failed to comply with the procedural requirements
of section 552.301 of the Government Code. Gov’t Code § 552.301. Pursuant to
section 552.302 of the Government Code, a governmental body’s failure to comply with
section 552.301 results in the legal presumption that the information is public and must be
released. Information presumed public must be released unless a governmental body
demonstrates a compelling reason to withhold the information to overcome this presumption.
Seeid. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no
writ); see also Open Records Decision No. 630 (1994). Normally, a compelling reason to
withhold information exists where some other source of law makes the information
confidential or where third-party interests are at stake. See Open Records Decision No. 150
at 2 (1977). Because section 552.101 of the Government Code can provide a compelling
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reason to withhold information, we will consider the applicability of your claimed exception
to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex.1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. /d. at 681-82. The type of information considered highly intimate
or embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. We note that information relating to alleged criminal conduct is
generally a matter of legitimate public interest. See Open Records Decision No. 400 at 4
(1983). See generally Lowe v. Hearst Communications, Inc., 487 F.3d 246, 250 (5th
Cir. 2007) (noting a “legitimate public interest in facts tending to support an allegation of
criminal activity” (citing Cinel v. Connick, 15 F.3d 1338, 1345-46 (1994)). Upon review,
we find you have not demonstrated how any portion of the submitted information is highly
intimate or embarrassing and not of legitimate public concern. Therefore, the city may not
withhold any of the submitted information under section 552.101 of the Government Code
in conjunction with common-law privacy and it must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

KennetirLeland Conyer
Assistant Attorney General
Open Records Division
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