
August 29, 2011 

Mr. David M. Berman 
For City of Rowlett 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Nichols, Jackson, Dillard, Hager & Smith, L.L.P. 
1800 Lincoln Plaza 
500 North Akard Street 
Dallas, Texas 75201 

Dear Mr. Berman: 

OR2011-12495 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 428285. 

The City of Rowlett (the "city"), which you represent, received a request for (l) reports, 911 
calls or notes, and incidents of gunfire at certain specified locations; (2) information 
regarding the Garland Public Shooting Range; (3) certain surveys, topographical maps, and 
development information; and (4) information concerning a specified investigation involving 
the injury of a named individual. I You state the city will release some of the information 
with redactions pursuant to Open Records Decision No. 684 (2009). 2 You claim the 
submitted information is excepted from disclosure under sections 552.1 0 1,552.108, 552.130, 

I We note the city sought and received clarification. See Gov't Code § 552.222(b) (governmental body 
may communicate with requestor for purpose of clarifying or narrowing request for information). 

:Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold ten categories of information. including a copy of a Texas driver's license, Texas driver ' s 
license numbers, and Texas license plate numbers under section 552.) 30 of the Government Code and e-mails 
addresses of members of the public under section 552.137 of the Government Code, without the necessity of 
requesting an attorney general decision. 
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and 552.137 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information, a portion of which is a representative sample.3 

Initially, we note the x-ray images we have marked are not responsive to the request because 
they do not relate to the named individual whose injury is at issue. This ruling does not 
address the public availability of non-responsive information, and the city need not release 
information that is not responsive to the request. 

Section 552.101 of the Government Code excepts from disclosure "information consider~d 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. You raise section 552.101 in conjunction with the Health Insurance 
Portability and Accountability Act of 1996 ("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8, for 
portions of the submitted information. At the direction of Congress, the Secretary of Health 
and Human Services ("HHS") promulgated regulations setting privacy standards for medical 
records, which HHS issued as the Federal Standards for Privacy oflndividually Identifiable 
Health Information. See Health Insurance Portability and Accountability Act of 1996, 42 
U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of 
Individually Identifiable Health Information, 45 C.F.R. pts. 160, 164 ("Privacy Rule"); see 
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability 
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under 
these standards, a covered entity may not use or disclose protected health information, except 
as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R. 
§ 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted section 164.512 oftitle 45 of the Code of Federal 
Regulations provides that a covered entity may use or disclose protected health information 
to the extent such use or disclosure is required by law and the use or disclosure complies 
with, and is limited to, the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(J). 
We further noted the Act "is a mandate in Texas law that compels Texas governmental 
bodies to disclose information to the public." See ORO 681 at 8; see also Gov't Code 
§§ 552.002, .003, .021. We, therefore, held that the disclosures under the Act come within 
section 164.512(a). Consequently, the Privacy Rule does not make information confidential 
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of 
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); 
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory 
confidentiality requires express language making information confidential). Because the 
Privacy Rule does not make information that is subject to disclosure under the Act 

lWe assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than those submitted to this offiCI: . 
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confidential, the city may not withhold any portion of the submitted information on this 
basis. 

However, section 552.101 encompasses the Medical Practice Act (the "MPA"), subtitle B 
of title 3 of the Occupations Code. Section 159.002 of the MP A provides, in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b)-(c). This office has concluded the protection afforded by 
section 159.od2 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). This office also has concluded when a file is created as the result of a hospital stay, 
all of the documents in the file that relate to diagnosis and treatment constitute either 
physician-patient communications or records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). Medical records must be released on receipt of the 
patient's signed, written consent, provided the consent specifies (1) the information to be 
covered by the release, (2) the reasons or purposes for the release, and (3) the person to 
whom the information is to be released. See Occ. Code §§ 159.004, .005. Any subsequent 
release of medical records must be consistent with the purposes for which the governmental 
body obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 
(1990). We note the MPA prevails over the more general provisions of the Act, such as 
section 552.1 US. See Open Records Decision No. 598 (1991). Accordingly, the responsive 
x-ray images and the medical records we have marked may be released only in accordance 
with the provisions of the MPA. See Occ. Code § 159.005. 

Section 552.1 OS(a)(2) excepts from disclosure information concerning an investigation that 
concluded in a result other than conviction or deferred adjudication. Gov't Code 
§ 552.108(a)(2). A governmental body claiming section 552.1 08(a)(2) must demonstrate 
the requested information relates to a criminal investigation that has concluded in a final 
result other than a conviction or deferred adjudication. See id. § 552.301 (e)(I )(A); Open 
Records Decision No. 434 at 2-3 (1986). You state the investigation related to the injury of 
the named individual has concluded and did not result in a conviction or deferred 
adjudication. Based on this representation and our review, we agree section 552.1 08(a)(2) 
is applicable to the information related to this investigation. 
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However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code § 552.1 08(c). Basic information refers to 
the. information held to be public in Houston Chronicle Publishing Co. v. City of 
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'dn.r.e. per 
cw·iam. 536 S.W.2d 559 (Tex. 1976). Basic information includes a detailed description of 
the. offense. See Open Records Decision No. 127 (1976) (summarizing types of information 
deemed public by Houston Chronicle). We note you have marked the entire narrative 
portion of the submitted report as information you seek to withhold under section 552.108. 
However, the unmarked portions of the report do not contain information sufficient to satisfy 
the requirement that a "detailed description of the offense" be released as basic information. 
See ORD 127. Accordingly, with the exception of basic information, which must include 
a detailed description of the offense, the city may withhold the information you seek to 
withhold related to the investigation of the named individual's injuries under section 
552.108(a)(2) of the Government Code. 

We turn next to the remaining information. Section 552.101 also encompasses the doctrine 
of common-law privacy, which protects information if it (1) contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
person, and (2) is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. 
Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-law privacy, both prongs of this test must be established. Id. at 681-82. This office 
has found personal financial information not relating to a financial transaction between an 
individual and a governmental body is generally excepted from required public disclosure 
under common-law privacy. See Open Records Decision Nos. 600 (1992) (finding personal 
financial information to include designation of beneficiary of employee's retirement benefits 
and optional insurance coverage; choice of particular insurance carrier; direct deposit 
authorization; and forms allowing employee to allocate pretax compensation to group 
insurance, health care, or dependent care), 545 (1990) (deferred compensation information, 
participation in voluntary investment program, election of optional insurance coverage, 
mortgage payments, assets, bills, and credit history). Upon review, we find the financial 
information we have marked is highly intimate or embarrassing and of no legitimate concern 
to the public. Accordingly, the city must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.1],0 of the Government Code excepts from disclosure information related to a 
motor vehicle operator's or driver's license, title, or registration issued by an agency of this 
state or another state or country. Act of May 24, 2011 , 82nd Leg., R.S. , S.B. 1638, § 4 (to 
be codified as amendments to Gov't Code § 552.130(a)(1), (2». The city must withhold the 
information we have marked under section 552.130 of the Government Code. The remaining 
information you have marked under section 552.130 does not consist of motor vehicle record 
information, and the city may not withhold it on that basis. 
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Section 552.137 of the Government Code provides, "an e-mail address ofa member of the 
public that is provided for the purpose of communicating electronically with a governmental 
body is confidential and not subject to disclosure under [the Act]," unless the owner of the 
e-mail address has affirmatively consented to its release or the e-mail address is specifically 
excluded by subsection (c). Gov't Code § 552. 137 (a)-(c). The city must withhold thee-mail 
addresses you have marked under section 552.137 of the Government Code, unless the 
owners of the e-mail addresses have affirmatively consented to their release. 

In summary, the city need not release information that is not responsive to the request. The 
responsive x-rays and the medical records we have marked may be released only in 
accordance with the provisions of the MP A. With the exception of basic information, the 
information related to the specified investigation may be withheld under 
section 552.1 08(a)(2) of the Government Code. The city must withhold: the information we 
have marked under section 552.101 of the Government Code in conjunction with common
law privacy, the information we have marked under section 552.130 of the Government 
Code, and the e-mail addresses you have marked under section 552.137 of the Government 
Code. The remaining information must be released.4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as -presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling tr~ggers important deadlines regarding the rights and responsibilities of the 
governmentaloody and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free 888) 672-6787. 

eal Falgoust 
Assistant Attorney era I 
Open Records Division 

NFiagn 

4The remaining information contains social security numbers. Section 552.147 of the Government 
Code authorizes a~ governmental body to redact a living person's social security number from public release 
without the necessity of requesting a decision from this office. See Gov't Code § 552.147(b). 
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Ref: ID# 428258 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


