
September 2,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Sylvia McClellan 
Assistant City Attorney 
City of Dallas 
1400 South Lamar 
Dallas, Texas 75215 

Dear Ms. McClellan: 

0R2011-12759 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 429006 (OR Nos. 2011-5333,2011-5382,2011-5420,2011-5419,2011-5335, 
and 2011-5334). 

The City of Dallas (the "city") received six requests from different requestors for information 
pertaining to specified incidents occurring at the Electric Daisy Carnival on a specified date. 
You state you have made some of the requested information available. You claim the 
submitted information is excepted from disclosure under sections 552.10 1, 552.108, 
and 552.111 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted representative sample of information. I 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes. Prior 
decisions of this office have held section 6103(a) of title 26 of the United States Code 
renders tax return information confidential. Attorney General Opinion H-1274 (1978) 
(tax returns); Open Records Decision Nos. 600 (1992) (W -4 forms). Section 61 03(b) defines 

'We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 

POST OHI CF Box 12548, A U~TlN. TEXA~ 78711-2548 T El: (512) 463-2100 WWW.1EXA\ATTOR N fYGF.Nf.RAl .GOV 

An £1/11111 I:.mploymo" OPPtJr"tl""'J E"'plo,'ttr • Pr;ntta an Ru)cltd P4ptr 



Ms. Sylvia McClellan - Page 2 

the term "return infonnation" as "a taxpayer's identity, the nature, source, or amount of his 
income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax 
liability, tax withheld, deficiencies, overassessments, or tax payments ... or any other data, 
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the 
Internal Revenue Service] with respect to a return or with respect to the detennination of the 
existence, or possible existence, ofliability ... for any tax, penalty, interest, fine, forfeiture, 
or other imposition, or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). Federal courts have 
construed the tenn "return infonnation" expansively to include any infonnation gathered by 
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United 
States Code. -See Mallas v. KoZak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'd in 
part, 993 F.2d 1111 (4th Cir. 1993). Upon review, we find you have failed to demonstrate 
how any portion of Exhibit E falls within the definition of "return infonnation" under 
section 61 03(b )(2). Therefore, none of Exhibit E is confidential under section 61 03(a), and 
the city may not withhold the infonnation under section 552.101 on that ground. 

Section 552.101 of the Government Code also encompasses infonnation made confidential 
by section 773.091 of the Health and Safety Code, which provides, in part: 

(a) A communication between certified emergency medical services 
personnel or a physician providing medical supervision and a patient that is 
made in the course of providing emergency medical services to the patient is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) Records of the identity, evaluation, or treatment ofa patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
infonnation regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091 (a), (b), (g). Thus, except for the infonnation specified in 
section 773.091 (g), EMS records are deemed confidential under section 773 .091 and may 
be released only in accordance with chapter 773 of the Health and Safety Code. See Health 
& Safety Code §§ 773.091-.094. 



Ms. Sylvia McClellan - Page 3 

In this case, you ask whether the information submitted as Exhibit C is subject to chapter 773 
of the Health and Safety Code. Upon review, we find the information at issue does not 
consist of communications between certified emergency medical services personnel 
providing medical supervision and patients that were made in the course of providing 
emergency medical services to the patients. See Health & Safety § 773.091 (a). Furthermore, 
the information at issue does not consist of records of the identity, evaluation, or treatment 
of patients by emergency medical services personnel providing medical supervision that were 
created by the emergency medical services personnel or maintained by an emergency medical 
services provider. See Health & Safety § 773.091 (b). Accordingly, we find section 773.091 
does not apply to any portion of Exhibit C, and the city may not withhold the information at 
issue under section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person and (2) not oflegitimate concern to the 
public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. This office has found some kinds of medical information or information 
indicating disabilities or specific illnesses are excepted from required public disclosure under 
common-law privacy. See Open Records Decision No. 455 (1987) (information pertaining 
to prescription drugs, specific illnesses, operations and procedures, and physical disabilities 
protected from disclosure). This office has also found personal financial information not 
relating to the financial transaction between an individual and a governmental body is 
excepted from required public disclosure under common-law privacy. See Open Records 
Decision Nos. 600 (1992),545 (1990) (deferred compensation information, participation in 
voluntary investment program, election of optional insurance coverage, mortgage payments, 
assets, bills, and credit history). This office has found financial information relating only to 
an individual Ordinarily satisfies the first requirement of the test for common-law privacy. 
See Open Records Decision Nos. 600 (1992) (designation of beneficiary of employee's 
retirement benefits, direct deposit authorization, and forms allowing employee to allocate 
pretax compensation to group insurance, health care or dependent care), 523 (1989). 
However, information concerning financial transactions between an employee and a public 
employer is generally of legitimate public interest. Id. Therefore, financial information 
relating to retirement benefits must be disclosed if it reflects the employee's mandatory 
contributions to a retirement program. See Open Records Decision No. 600 (1992). On the 
other hand, information is excepted from disclosure if it relates to a voluntary investment the 
employee made in an option benefits plan offered by the agency. Id. Upon review, we find 
the information you have marked in Exhibit D, and the information we have marked in 
Exhibit E, is highly intimate or embarrassing and not of legitimate public concern. 
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" 
Therefore, the city must withhold the marked information in Exhibits D and E under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

You argue some of the remaining information is subject to section 552,1 08(a)(1) of the 
Government Code, which excepts from disclosure "[i]nformation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosecution of crime ... 
if . . . release of the information would interfere with the detection, investigation, or 
prosecution of crime[.]" Gov't Code § 552.1 08(a)(1). A governmental body claiming 
section 552.108(a)(1) must reasonably explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.1 08(a)(1), .301(e)(1)(A); 
see also Ex parte Pruitt, 551 S. W .2d 706 (Tex. 1977). You state a portion of the submitted 
information, which you have marked, pertains to a pending criminal investigation being 
conducted by the city's police department. Based on your representation, we conclude the 
release of the information at issue would interfere with the detection, investigation, or 
prosecution of crime. See Houston Chronicle Pub I 'g Co. v. City of Houston, 531 
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court delineates law enforcement 
interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 
1976). Thus, section 552.108(a)(1) is generally applicable to the information you have 
marked. 

However, we note, and you acknowledge, section 552.108 does not except from disclosure 
basic information about an arrested person, an arrest, or a crime. Gov't Code § 552.1 08( c). 
Basic information refers to the information held to be public in Houston Chronicle. See 531 
S. W.2d at 186-88; Open Records Decision No. 127 (1976) (summarizing types of 
information considered to be basic information). Thus, with the exception of the basic 
information, the city may withhold the information you have marked under 
section 552.108(a)(1) of the Government Code. 

You argue some of the remaining information is protected by section 552.111 of the 
Government Code, which excepts from disclosure "an interagency or intra-agency 
memorandum or letter that would not be available by law to a party in litigation with the 
agency." Gov't Code § 552.111. This exception encompasses the deliberative process 
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.111 
is to protect advice, opinion, and recommendation in the decisional process and to encourage 
open and frank discussion in the deliberative process. See Austin v. City of San Antonio, 630 
S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.1-11 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
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of the governmental body. See ORD 615 at 5. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22 
S. W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental ?ody's policy mission. See Open Records Decision No. 631 at 3 (1995). 

, I 

Further. section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. 
v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. 
But if factual information is so inextricably intertwined with material involving advice, 
opinion. or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

This office has also concluded a preliminary draft of a document that is intended for public 
release in its final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the form and content of the final document, so as to be 
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2 
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the 
draft that also will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.111 encompasses the entire contents, including comments, underlining, 
deletions, and proofreading marks, of a preliminary draft of a policymaking document that 
will be released to the public in its final form. See id. at 2. 

; 

You state the information submitted as Exhibit B constitutes draft documentation pertaining 
to the incidents at issue. You inform us the draft document at issue will be made available 
to the public in its final form. Based on your representations and our review of the 
information at issue, we find the city may withhold Exhibit B information under 
section 552.111 of the Government Code. 

In summary, the city must withhold the marked information in Exhibits D and E under 
section 552.101 of the Government Code in conjunction with common-law privacy. With 
the exception of the basic information, which must be released, the city may withhold the 
information you have marked under section 552.1 08(a)( 1) ofthe Government Code. The city 
may withhold Exhibit B under section 552.111 of the Government Code. The remaining 
information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex_orl.php. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

f)tlMJ,- f1~~ 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/agn 

Ref: ID# 429006 

Enc. Submitted documents 

c: 6 Requestors 
(w/o enclosures) 


