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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 7, 2011

Ms. Leticia Brysch

City Clerk

City of Baytown

P.O. Box 424

Baytown, Texas 77522-0424

OR2011-12916

Dear Ms. Brysch:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 429093 (Baytown PIR No. 3496).

The City of Baytown (the “city”) received a request for the entire personnel file of a named
officer. You claim the submitted information is excepted from disclosure under
sections 552.101, 552.102, and 552.117 of the Government Code.! We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 143.089 of the Local Government Code. You inform us that the city is a civil service
city under chapter 143 of the Local Government Code. Section 143.089 contemplates two
different types of personnel files: a police officer’s civil service file that the civil service
director is required to maintain, and an internal file that the police department may maintain
for its own use. Local Gov’t Code § 143.089(a), (g). In cases in which a police department
investigates a police officer’s misconduct and takes disciplinary action against a police
officer, it is required by section 143.089(a)(2) to place all investigatory records relating to

'Although you also initially raised section 552.151 of the Government Code, by letter dated
July 12, 2011, you withdrew your argument regarding this exception. We also note that although you did not
timely raise sections 552.102 and 552.117 of the Government Code, these provisions constitute compelling
reasons to withhold information, and we will consider your arguments under these exceptions. See Gov’t Code
§ 552.301, .302
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the investigation and disciplinary action, including background documents such as
complaints, witness statements, and documents of like nature from individuals who were not
in a supervisory capacity, in the police officer’s civil service file maintained under
section 143.089(a). Abbott v. City of Corpus Christi, 109 S.W.3d 113, 122 (Tex.
App.—Austin 2003, no pet.). All investigatory materials in a case resulting in disciplinary
action are ““from the employing department” when they are held by or in possession of the
department because of its investigation into a police officer’s misconduct, and the department
must forward them to the civil service commission for placement in the civil service
personnel file. 7/d. Chapter 143 prescribes the following types of disciplinary actions:
removal, suspension, demotion, and uncompensated duty. See Local Gov’t Code
§§ 143.051-.055. Such records are subject to release under chapter 552 of the Government
Code. See id. § 143.089(f); Open Records Decision No. 562 at 6 (1990). However, a
document relating to a police officer’s alleged misconduct may not be placed in his civil
service personnel file if there is insufficient evidence to sustain the charge of misconduct.
Local Gov’t Code § 143.089(b). Information that reasonably relates to a police officer’s
employment relationship with the police department and that is maintained in a police
department’s internal file pursuant to section 143.089(g) is confidential and must not be
released. City of San Antonio v. San Antonio Express-News, 47 S.W.3d 556 (Tex.
App.—San Antonio 2000, pet. denied); City of San Antonio v. Tex. Attorney Gen., 851
S.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

You state that a portion of the submitted information is maintained in the internal files of the
city’s police department as authorized under section 143.089(g) of the Local Government
Code. This portion of the submitted information pertains to complaints which were not
sustained, and investigations conducted by the police department that did not result in
disciplinary action against the specified police officer. We therefore conclude that this
information, which you submitted under separate cover to this office, is confidential pursuant
to section 143.089(g) of the Local Government Code and must be withheld under
section 552.101.

Now we turn to your arguments against the disclosure of portions of the remaining
information, which we understand is maintained in the officer’s civil service file
under section 143.089(a). Section 552.101 of the Government Code also encompasses
information other statutes make confidential, such as the Medical Practice Act (the “MPA”),
subtitle B of title 3 of the Occupations Code. See Occ. Code § 151.001. Section 159.002 of
the MPA provides in relevant part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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1d. § 159.002(b), (c). This office has concluded the protection afforded by section 159.002
extends only to records created by either a physician or someone under the supervision of a
physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982).
Information taken directly from medical records and contained in other documents can be
withheld in accordance with the MPA. See Occ. Code §§ 159.002, .004; Open Records
Decision No. 598 (1991). We also have concluded when a file is created as the result of a
hospital stay, all of the documents in the file that relate to diagnosis and treatment constitute
either physician-patient communications or records of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician. See Open
Records Decision No. 546 (1990). Medical records may only be released in accordance with
the MPA. See Open Records Decision No. 598 (1991). Although you claim the information
at issue contains medical information that is confidential under section 159.002 of the
Occupations Code, you have not shown how the information at issue constitutes
communications between a physician and a patient or documents the identity, diagnosis,
evaluation, or treatment of a patient by a physician. Therefore, we conclude that none of the
information at issue constitutes medical records for purposes of the MPA, and it may not be
withheld on that basis.

Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code, which provides:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;
(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;
(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.
(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.
(c) A polygraph examiner to whom information acquired from a polygraph

examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.
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Occ. Code § 1703.306. We have marked information that was acquired from a polygraph
examination and is, therefore, within the scope of section 1703.306. It does not appear the
requestor falls into any of the categories of individuals who are authorized to receive the
polygraph information under section 1703.306(a). Accordingly, the city must withhold the
information we marked under section 552.101 in conjunction with section 1703.306 of'the
Occupations Code.?

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The types of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. /d. at 683. In addition, this office
has found that personal financial information not related to a financial transaction between
an individual and a governmental body is intimate and embarrassing and of no legitimate
public interest. See Open Records Decision Nos. 600 (1992), 545 (1990), 523 (1989), 373
(1983) (sources of income not related to financial transaction between individual and
governmental body protected under common-law privacy). This office has also found
financial information relating only to an individual ordinarily satisfies the first requirement
of the test for common-law privacy. See Open Records Decision Nos. 600 (1992)
(designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 523 (1989). However, information concerning financial transactions
between an employee and a public employer is generally of legitimate public interest. Id.
We further note the scope of a public employee’s privacy is narrow. See Open Records
Decision No. 423 at 2 (1984). Upon review, we find the information we have marked is
highly intimate or embarrassing and not of legitimate public concern. Therefore, the city
must withhold the information we marked under section 552.101 of the Government Code
In conjunction with common-law privacy. However, we find you have not demonstrated
how the remaining information is highly intimate or embarrassing or the information is of
legitimate public concern. Thus, the remaining information may not be withheld under
section 552.101 in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., No. 08-0172, 2010 WL 4910163 (Tex. Dec. 3, 2010). We have

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987, 470 (1987).
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marked the information that must be withheld under section 552.102(a) of the Government
Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the current
and former home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of a peace officer, regardless of whether
the peace officer complies with section 552.024 or section 552.1175 of the Government
Code. ActofMay24,2011, 82" Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment
to Gov't Code § 552.117(a)); see Open Records Decision No. 622 (1994).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Section 552.117(a)(2) protects a peace officer’s personal cellular
telephone number if the officer pays for the cellular telephone service with his personal
funds. Open Records Decision No. 670 at 6 (2001); ¢f. Open Records Decision No. 506
at 5-6 (1988) (statutory predecessor to section 552.117 of the Government Code not
applicable to numbers for cellular mobile phones installed in county officials’ and
employees’ private vehicles and intended for official business). Accordingly, the city must
withhold the information we have marked under section 552.117(a)(2) of the Government
Code.*

Section 552.130 of the Government Code excepts from disclosure information relating to a
motor vehicle operator’s or driver’s license or permit or a motor vehicle title or registration
issued by an agency of this state or another state or country. See Act of May 24, 2011, §2™
Leg.,R.S., S.B. 1638, § 4 (to be codified as an amendment to Gov’t Code § 552.130). We
have marked the driver’s license number and class designation that must be withheld under
section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
The e-mail address we have marked is not a type specifically excluded by section 552.137(c).
Accordingly, the city must withhold the e-mail address we have marked under
section 552.137 of the Government Code unless the owner of the address has affirmatively
consented to its release under section 552.137(b).*

*We note the previous determination issued in Open Records Decision No. 670 (2001) authorizes all
governmental bodies to withhold the current and former home addresses and telephone numbers, personal
cellular telephone and pager numbers, social security numbers, and family member information of peace
officers under section 552.117(a)(2) of the Government Code without the necessity of requesting an attorney
general decision.

*We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including a Texas driver’s
license number under section 552.130 of the Government Code and an e-mail address of a member of the public
under section 552.137 of the Government Code, without the necessity of requesting an attorney general
decision.
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In summary, the city must withhold the information maintained in the city police
department’s internal files pursuant to section 552.101 of the Government Code in
conjunction with section 143.089(g) of the Local Government Code. The city must also
withhold from the police officer’s civil service file: (1) the information we marked under
section 552.101 in conjunction with section 1703.306 of the Occupations Code; (2) the
information we marked under section 552.101 of the Government Code in conjunction with
common-law privacy; (3) the information we have marked under section 552.102(a) of the
Government Code; (4) the information we have marked under section 552.117(a)(2) of the
Government Code; (5) the driver’s license number and class designation, which we marked,
under section 552.130 of the Government Code; and (6) the e-mail address we have marked
under section 552.137 of the Government Code unless the owner of the address has
affirmatively consented to its release under section 552.137(b). The remaining information
submitted from the police officer’s civil service file must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,
A
Iy 4

K AN D

i
Kirsten Brew
Assistant Attorney General
Open Records Division
KB/em
Ref:  ID# 429093

Enc. Submitted documents

c: Requestor
(w/o enclosures)



