GREG ABBOTT

September 12, 2011

Ms. Cara Leahy White

For the City of Southlake

Taylor Olson Adkins Sralla Elam L.L.P.
6000 Western Place Suite 200

1-30 at Bryant-Irvin Road

Fort Worth, Texas 76107-4654

OR2011-13130

Dear Ms. White:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 429578.

The Southlake Police Department (the “department”), which you represent, received a
request for information related to a specified investigation. You state the department will
redact information pursuant to Open Records Decision No. 684 (2009)." You claim the
submitted information is excepted from disclosure pursuant to section 552.101 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information that other statutes make
confidential, such as the Medical Practice Act (the “MPA”), subtitle B of title 3 of the
Occupations Code. See Occ. Code §§ 151.001-165.160. Section 159.002 of the MPA
provides in part:

'Open Records Decision No. 684 is a previous determination issued to all governmental bodies
authorizing them to withhold ten categories of information without the necessity of requesting an attorney
general decision.
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(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). This office has also determined when a file is created as the result of a hospital stay,
all of the documents in the file that relate to diagnosis and treatment constitute either
physician-patient communications or records of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician. See Open
Records Decision No. 546 (1990). The submitted information contains medical records
subject to the MPA. Accordingly, unless the department receives written consent for release
of those records that complies with sections 159.004 and 159.005 of the MPA, the
department must withhold the medical records we have marked pursuant to section 552.101
of the Government Code in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI states obtain from the federal government or other states. Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual laws with
respect to the CHRI it generates. See id. Section 411.083 of the Government Code deems
confidential CHRI the Department of Public Safety (“DPS”) maintains, except DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Thus, any CHRI generated by the federal government or another state may not be made
available to the requestor except in accordance with federal regulations. See ORD 565.
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Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 in conjunction with chapter 411, subchapter F of the
Government Code. We note section 411.083 does not apply to active warrant information
or other information relating to one’s current involvement with the criminal justice system.
See Gov’t Code § 411.081(b) (police department allowed to disclose information pertaining
to person’s current involvement in the criminal justice system). Accordingly, the department
must withhold the CHRI we have marked under section 552.101 of the Government Code
in conjunction with federal law and chapter 411 of the Government Code. However, the
remaining information does not consist of CHRI and may not be withheld under
section 552.101 on the basis of federal law or subchapter F of chapter 411 of the Government
Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). This office has found a compilation of an individual’s criminal history
is highly embarrassing information, the publication of which would be highly objectionable
to a reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Furthermore, we find
a compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. You argue some of the remaining information is confidential pursuant to the
holding in Reporters Committee. However, the present request is for information related to
a specified investigation. The requestor does not seek a compilation of information for any
specific individual. Thus, we find the present request is not a request for an unspecified
compilation of any individual’s criminal history. However, upon review, we find the
information we have marked is highly intimate and embarrassing and of no legitimate
concern to the public. Therefore, the department must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. We note information relating to alleged criminal conduct is generally a matter of
legitimate public interest. See Open Records Decision No. 400 at 4 (1983). See generally
Lowe v. Hearst Communications, Inc., 487 F.3d 246, 250 (5th Cir. 2007) (noting a
“legitimate public interest in facts tending to support an allegation of criminal activity”
(citing Cinel v. Connick, 15 F.3d 1338, 1345-46 (1994)). Upon review, we find none of the
remaining information is highly intimate or embarrassing and a matter of no legitimate public
concern. We, therefore, conclude the department may not withhold any of the remaining
information under section 552.101 in conjunction with common-law privacy.

Section 552.101 also encompasses section 411.192 of the Government Code, which governs
the release of information maintained by the DPS concerning the licensure of an individual
to carry a concealed handgun. Section 411.192 provides in part:
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(a) The [DPS] shall disclose to a criminal justice agency information
contained in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Information on an individual subject to disclosure under this section includes
the individual’s name, date of birth, gender, race, zip code, telephone
number, e-mail address, and Internet website address. Except as otherwise
provided by this section and by Section 411.193, all other records maintained
under this subchapter are confidential and are not subject to mandatory
disclosure under the open records law, Chapter 552.

(b) An applicant or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request and the payment
of a reasonable fee.

Gov’t Code § 411.192(a)-(b). We have marked information that is related to a concealed
handgun license. The department appears to have obtained that information from the DPS.
We note the requestor is the license holder’s attorney. Therefore, except for the requestor’s
client’s name, date of birth, gender, race, and zip code, which must be released pursuant to
section 411.192(b), the department must withhold the marked information under
section 552.101 of the Government Code in conjunction with section 411.192 of the
Government Code.

We note some of the remaining information is subject to section 552.130 of the Government
Code, which provides that information relating to a motor vehicle operator’s license or
driver’s license issued by an agency of this state or another state or country is excepted from
public release.? Act of May 24, 2011, 82™ Leg., R.S., S.B. 1638, § 4 (to be codified as an
amendment to Gov’t Code § 552.130). Upon review, we find the department must withhold
the information we have marked under section 552.130 of the Government Code.?

In summary, the department must withhold (1) the medical records we have marked pursuant
to section 552.101 of the Government Code in conjunction with the MPA unless the
department receives written consent for release of those records that complies with
sections 159.004 and 159.005 of the MPA; (2) the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy; (3) the
information we have marked under section 552.101 of the Government Code in conjunction
with section 411.192 of the Government Code, except for the requestor’s client’s name, date
of birth, gender, race, and zip code; and (4) the information we have marked under

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).

*Open Records Decision No. 684 authorizes all governmental bodies to withhold Texas driver’s license
numbers under section 552.130 of the Government Code without the necessity of requesting an attorney general
decision.
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section 552.130 of the Government Code. The department must release the remaining
information.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

D52
Jennifer Burnett

Assistant Attorney General
Open Records. Division

JB/agn
’

Ref: ID# 429578
Enc. Submitted documents

c: Requestor
(w/o enclosures)

“We note the requestor has a special right of access to some of the information being released in this
instance. Because such information is confidential with respect to the general public, if the department receives
another request for this information from a different requestor. the department must again seek a ruling from
this office. We further note the information being released contains social security numbers that do not belong
to the requestor’sclient. Section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity of requesting a decision from
this office under the Act. Gov’t Code § 552.147(b).



