
September 22,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. YuShan Chang 
Assistant City Attorney 
City of Houston 
P.O. Box 368 
Houston, Texas 77001-0368 

Dear Ms. Chang: 

0R2011-13706 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 430620 (PIR# 18738). 

The City of Houston (the "city") received a request for all documents pertaining to Fort Bend 
Mechanical, Ltd. ("FBM"). You state the city will provide some of the requested 
information to the requestor. You claim some ofthe submitted information is excepted from 
disclosure under section 552.101 of the Government Code. You also state release of the 
submitted information may implicate the proprietary interests of FBM. Accordingly, you 
state, and provide documentation showing, the city notified FBM of the request and of the 
company's right to submit arguments to this office as to why the submitted information 
should not be released. See Gov't Code § 552.305(d); see also Open Records Decision 
No. 542 (1990) (determining statutory predecessor to section 552.305 permits governmental 
body to rely on interested third party to raise and explain the applicability of exception to 
disclose under Act in certain circumstances). We have reviewed the submitted information. 

Initially, you acknowledge the city failed to notify the requestor of the request for a ruling 
within the statutory time period prescribed by section 552.301( d) ofthe Government Code. 
See Gov't Code § 552.301(d). Furthermore, we note the city failed to request a ruling from 
this office within the statutory time period prescribed by section 552.301 (b) of the 
Government Code. See id. § 552.301(b) (stating governmental body must request ruling and 
state exceptions to disclosure that apply within ten business days after receiving request). 
Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption the 
requested information is public and must be released, unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id. 
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§ 552.302; Hancackv. State Bd. a/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ) (governmental body must make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when 
information is confidential by law. Open Records Decision No. 150 (1977). You assert 
some of the information is excepted under section 552.101 of the Government Code and 
third party interests are at stake. Furthermore, we note some of the submitted information 
may be excepted under section 552.136 of the Government Code. I Because the third-party 
interests at issue here, as well as sections 552.101 and 552.136, can provide compelling 
reasons to overcome the presumption of openness, we will consider whether the submitted 
information is excepted from disclosure under the Act. 

An interested third party is allowed ten business days after the date of its receipt of the 
governmental body's notice under section 552.305( d) to submit its reasons, if any, as to why 
information relating to that party should be withheld from public disclosure. See Gov't Code 
§ 552.305( d)(2)(B). As ofthe date of this letter, we have not received comments from FBM 
explaining why the submitted information should not be released. Therefore, we have no 
basis to conclude FBM has protected proprietary interests in the information. See id. 
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial or financial information, party must show by specific factual evidence, not 
conclusory or generalized allegations, that release of requested information would cause that 
party substantial competitive harm), 552 at 5 (1990) (party must establishprima/acie case 
that information is trade secret), 542 at 3. Consequently, the city may not withhold any of 
the submitted information on the basis of any proprietary interest FBM may have in the 
information. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information other statutes make confidential, 
such as section 6103(a) oftitle 26 ofthe United States Code. Prior decisions of this office 
have held section 61 03( a) renders tax return information confidential. See, e.g., Attorney 
General Opinion H-1274 (1978) (tax returns). Section 6103(b) of title 26 of the United 
States Code defines the term "return information" as "a taxpayer's identity, the nature, 
source, or amount of ... income, payments, ... tax withheld, deficiencies, overassessments, 
or tax payments ... or any other data, received by, recorded by, prepared by, furnished to, 
or collected by the Secretary [of the Internal Revenue Service] with respect to a return or ... 
the determination of the existence, or possible existence, of liability ... for any tax, 
penalty, ... or offense[.]" See 26 U.S.c. § 61 03(b)(2)(A). Federal courts have construed the 
term "return information" expansively to include any information gathered by the Internal 
Revenue Service regarding a taxpayer's liability under title 26 of the United States Code. 

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470 
(1987). 
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See Mal/as v. Kalak, 721 F. Supp 748, 754 (M.D.N.C. 1989), affd in part, 993 F.2d 1111 
(4th Cif. 1993). The submitted information contains tax return documents. Therefore, the 
city must withhold the tax return documents we have marked under section 552.101 of the 
Government Code in conjunction with section 61 03 (a) of title 26 ofthe United States Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information if it (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. !d. at 681-82. This office has found personal financial information not relating 
to a financial transaction between an individual and a governmental body is generally highly 
intimate or embarrassing. See Open Records Decision No. 545 (1990). The remaining 
information contains individuals' salary amounts and business ownership percentages. We 
find this information, which we have marked, is highly intimate or embarrassing and not of 
legitimate public interest. Thus, the city must withhold the information we have marked 
under section 552.101 ofthe Government Code in conjunction with common-law privacy. 

The remaining information contains bank account and bank routing numbers. 
Section 552.136 of the Government Code provides: 

( a) In this section, "access device" means a card, plate, code, account number, 
personal identification number, electronic serial number, mobile 
identification number, or other telecommunications service, equipment, or 
instrument identifier or means of account access that alone or in conjunction 
with another access device may be used to: 

(1) obtain money, goods, services, or another thing of value; or 

(2) initiate a transfer of funds other than a transfer originated solely 
by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidentiaL 

Gov't Code § 552.136. We conclude the bank account and bank routing numbers we have 
marked constitute access device numbers for purposes of section 552.136. Thus, the city 
must withhold the marked information under section 552.136 of the Government Code. 

In summary, the city must withhold the tax return documents we have marked under 
section 552.101 ofthe Government Code in conjunction with section 6103(a) of title 26 of 
the United States Code; the personal financial information we have marked under 
section 552.101 ofthe Government Code in conjunction with common-law privacy; and the 
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bank account and bank routing numbers we have marked under 552.136 ofthe Government 
Code. The city must release the remaining information.2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

Leah B. Wingerson 
Assistant Attorney General 
Open Records Division 

LBW/dis 

Ref: ID# 430620 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. David Medford 
Fort Bend Mechanical 
13802 Murphy Road 
Stafford, Texas 77477 
(w/o enclosures) 

2The remaining infonnation contains a social security number. Section 552.14 7(b) of the Government 
Code authorizes a governmental body to redact a living person's social security number from public release 
without the necessity of requesting a decision from this office under the Act. Gov't Code § 552.147(b). 


