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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

September 22, 2011 

Mr. Robert J. Davis 
Counsel for Collin County 
Matthews, Stein, Shiels, Pearce, Knott, Eden & Davis, L.L.P. 
8131 LBJ Freeway, Suite 700 
Dallas, Texas 75251 

Dear Mr. Davis: 

OR2011-13738 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 430730 (Collin County File No. 1600-63781). 

Collin County ("county"), which you represent, received a request for the requestor's FPCA 
test and all pre-employment documentation. You claim the submitted information is 
excepted from disclosure under sections 552.101,552.102,552.117,552.1175,552.119, 
and 552.122 ofthe Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the Americans with Disabilities Act of 1990 
(the "ADA"). See 42 U.S.C. §§ 12101 et seq. The ADA provides a covered entity may 
require a medical examination after an offer of employment has been made to a job applicant 
and prior to the commencement ofthe employment duties of the applicant and may condition 
an offer of employment on the results of the examination, provided that information about 
the medical conditions and medical histories of applicants or employees must be (1) collected 
and maintained on separate forms, (2) kept in separate medical files, and (3) treated as a 
confidential medical record. See 42 U.S.C. § 12112(d)(3)(B); see also 29 C.F.R. 
§ 1630.14(b); Open Records Decision No. 641 (1996). We note the provisions of the ADA 
preempt any right of access the requestor might have to her own information under state law. 
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See English v. General Elec. Co., 496 U.S. 72, 79 (1990) (noting state law is preempted to 
extent it actually conflicts with federal law); see also La. Pub. Servo Comm 'n v. FCC, 476 
U.S. 355, 369 (1986) (noting that federal agency acting within scope of its congressionally 
delegated authority may preempt state regulation). Accordingly, we find the county must 
withhold the information we have marked under section 552.101 ofthe Government Code 
in conjunction with the ADA. 

Section 552.101 also encompasses the Medical Practice Act (the "MP A"), subtitle B of title 3 
of the Occupations Code. Section 159.002 of the MPA provides in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b)-(c). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). Medical records must be released on receipt ofthe patient's signed, written consent, 
provided the consent specifies (1) the information to be covered by the release, (2) the 
reasons or purposes for the release, and (3) the person to whom the information is to be 
released. See Occ. Code §§ 159.004, .005. Any subsequent release of medical records must 
be consistent with the purposes for which the governmental body obtained the records. See 
id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). Upon review, we find none 
of the remaining information constitutes medical records for purposes of the MP A. 
Accordingly, the county may not withhold any of the remaining information under 
section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 also encompasses laws that make criminal history record information 
("CHRI") confidential. CHRI generated by the National Crime Information Center or by the 
Texas Crime Information Center is confidential under federal and state law. Title 28, part 20 
of the Code of Federal Regulations governs the release ofCHRI that states obtain from the 
federal government or other states. Open Records Decision No. 565 at 7 (1990). The federal 
regulations allow each state to follow its individual law with respect to CHRI it generates. 
Id. at 10-12. Section 411.083 of the Government Code deems confidential CHRI the 
Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F of the Government Code. See Gov't 
Code § 411.083. Section 411.083(b)(1) and 411.089(a) ofthe Government Code authorize 
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a criminaljustice agency to obtain CHR!; however, a criminal justice agency may not release 
CHR! except to another criminal justice agency for criminal justice purposes. See Gov't 
Code § 411.089(b)(1). We note section411.083 does not apply to active warrant information 
or other information relating to an individual's current involvement with the criminal justice 
system. See id. § 411.081 (b) (police department allowed to disclose information pertaining 
to person's current involvement in the criminal justice system). Further, CHR! does not 
include driving record information. Id. § 411.082(2)(B). Upon review, we find the 
information we have marked constitutes confidential CHR!. Accordingly, the county must 
withhold this information under section 552.101 of the Government Code in conjunction 
with section 411.083 of the Government Code. l However, none of the remaining 
information constitutes confidential CHR!, and it may not be withheld under section 552.101 
of the Government Code on that basis. 

Section 552.101 also encompasses section 1701.306 of the Occupations Code, which 
provides: 

(a) The [Texas Commission on Law Enforcement Officer Standards and 
Education ("TCLEOSE")] may not issue a license to a person as an officer 
or county jailer unless the person is examined by: 

(1) a licensed psychologist or by a psychiatrist who declares 
in writing that the person is in satisfactory psychological and 
emotional health to serve as the type of officer for which a 
license is sought; and 

(2) a licensed physician who declares in writing that the 
person does not show any trace of drug dependency or illegal 
drug use after a physical examination, blood test, or other 
medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy ofthe report 
on file in a format readily accessible to [TCLEOSE]. A declaration is not 
public information. 

Occ. Code § 1701.306(a), (b). Upon review, we find the L-2 Declaration of Medical 
Condition and L-3 Declaration of Psychological and Emotional Health forms we have 

IWe note an individual can obtain her own CRR! from DPS. See Gov't Code § 411.083(b)(3). 
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marked are confidential under section 1701.306 of the Occupations Code and must be 
withheld under section 552.101 of the Government Code? 

Section 552.101 also encompasses section 1701.454 of the Occupations Code, which governs 
the public availability of information submitted to TCLEOSE under subchapter J of 
chapter 1701 of the Occupations Code. Section 1701.454 provides as follows: 

(a) All information submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

Act of May 23,2011, 82nd Leg., R.S., S.B. 545, § 4 (to be codified as an amendment to Occ. 
Code § 1701.454). Upon review, we find the submitted information does not contain any 
information subject to section 1701.454 ofthe Occupations Code. Therefore, the county may 
not withhold any of the submitted information under section 552.101 of the Government 
Code in conjunction with section 1701.454 of the Occupations Code. 

We understand you to raise section 552.1 02( a), which excepts from disclosure "information 
in a personnel file, the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court recently held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex. , No. 08-0172,2010 WL 4910163 (Tex. Dec. 3, 2010). However, 
we note the requestor has a right of access to her own personal information. See Gov't Code 
§ 552.023; Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated 
when individual asks governmental body to provide her with information concerning 
herself). Upon review, we find none ofthe submitted information may be withheld under 
section 552.l02(a) ofthe Government Code. 

Section 552.117 of the Government Code excepts from disclosure the home addresses and 
telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees of a governmental body 
who request that this information be kept confidential under section 552.024. Act of 

2We note this office has issued Open Records Decision No. 684 (2009), a previous detennination to 
all governmental bodies authorizing them to withhold ten categories of infornlation, including L-2 and L-3 
declarations under section 552.101 of the Government Code in conjunction with section 170l.306 of the 
Occupations Code, without the necessity of requesting an attorney general decision. 
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May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment to Gov't Code 
§ 552.117(a)). Whether a particular piece of information is protected by section 552.117 
must be determined at the time the request for it is made. See Open Records Decision 
No. 530 at 5 (1989). We note section 552.117 applies only to information held by a 
governmental body in an employment context. In this instance, we find the individual whose 
information is at issue was not hired by the county. Therefore, the submitted information is 
not held by the county in an employment context, and the county may not withhold any of 
the submitted information under section 552.117 ofthe Government Code. 

Section 552.1175 of the Government Code provides in part: 

(b) Information that relates to the home address, horne telephone number, 
emergency contact information, or social security number of [a peace officer 
as defined by article 2.12 of the Code of Criminal Procedure, or a county 
jailer as defined by Section 1701.001, Occupations Code], or that reveals 
whether the individual has family members is confidential and may not be 
disclosed to the public under this chapter if the individual to whom the 
information relates: 

(1) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
of the individual's status. 

Act of May 24,2011, 82nd Leg., R.S., S.B. 1638, § 3 (to be codified as an amendment to 
Gov't Code § 552.1175(b)). Upon review, we find the information we have marked might 
be subject to section 552.1175. Therefore, to the extent the individuals whose information 
we have marked have made a proper election, the county must withhold each individual's 
information under section 552.1175 ofthe Government Code. If either individual has not 
made a proper election, the county may not withhold that individual's information under 
section 552.1175 of the Government Code. 

Section 552.119 ofthe Government Code provides: 

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code 
of Criminal Procedure, the release of which would endanger the life or 
physical safety of the officer, is excepted from [required public disclosure] 
unless: 

(1) the officer is under indictment or charged with an offense by 
information; 
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(2) the officer is a party in a civil service hearing or a case in 
arbitration; or 

(3) the photograph is introduced as evidence in a judicial proceeding. 

(b) A photograph excepted from disclosure under Subsection (a) may be 
made public only ifthe peace officer gives written consent to the disclosure. 

Gov't Code § 552.119. Under section 552.119, a governmental body must demonstrate, if 
the documents do not demonstrate on their face, the release of the photograph would 
endanger the life or physical safety of a peace officer. We note the individual whose 
photograph is at issue is not a licensed peace officer. Accordingly, the county may not 
withhold this information under section 552.119 of the Government Code. 

Section 552.122 of the Government Code excepts from disclosure "a test item developed 
by a ... governmental body[.]" Gov't Code § 552.122(b). In Open Records Decision 
No. 626 (1994), this office determined the term "test item" in section 552.122 includes "any 
standard means by which an individual's or group's knowledge or ability in a particular area 
is evaluated," but does not encompass evaluations of an employee's overalljob perfornlance 
or suitability. Open Records Decision No. 626 at 6. The question of whether specific 
information falls within the scope of section 552.122(b) must be determined on a 
case-by-case basis. Id. Traditionally, this office has applied section 552.122 where release 
of "test items" might compromise the effectiveness of future examinations. Id. at 4-5; see 
also Open Records Decision No. 118 (1976). Section 552.122 also protects the answers to 
test questions when the answers might reveal the questions themselves. See Attorney 
General Opinion JM-640 at 3 (1987); ORD 626 at 8. 

You seek to withhold the physical fitness standards, interview questions, and questionnaires 
used to evaluate prospective employees under section 552.122 of the Government Code. 
Having considered your arguments and reviewed the information at issue, we find the county 
has failed to demonstrate how this information tests a prospective employee's specific 
knowledge or ability in a particular area. Accordingly, the county may not withhold any of 
the information at issue under section 552.122 ofthe Government Code. 

We note some ofthe remaining information is protected by copyright. A custodian of public 
records must comply with the copyright law and is not required to furnish copies of records 
that are copyrighted. Open Records Decision No. 180 at 3 (1977). However, a governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
infonnation. Id.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 
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In summary, the county must withhold the information we have marked under 
section 552.101 ofthe Government Code in conjunction with the ADA and section 1701.306 
ofthe Occupations Code. To the extent the individuals whose information we have marked 
have made a proper election, the county must withhold each individual's information under 
section 552.1175 ofthe Government Code. The remaining information must be released in 
accordance with copyright law.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

eal Falgoust /1 
u 

Assistant AttorndY General 
Open Records Division 

NF/agn 

Ref: ID# 430730 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

3We note the information being released contains information about the requestor that would be 
protected from public disclosure by laws and exceptions enacted to protect personal privacy. The requestor 
has a right of access to this private information in accordance with section 552.023 of the Government Code. 
See Gov't Code § 552.023(a) (person or person's authorized representative has special right of access, beyond 
right of general public, to information held by governmental body that relates to person and is protected from 
public disclosure by laws intended to protect person's privacy interests); ORD 481 at 4. Therefore, if the 
county receives another request for this particular information from a different requestor, then it should again 
seek a decision from this office. 


