
September 26, 2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Elizabeth Guerrero Christ 
For the City of Jourdanton 
Denton, Navarro, Rocha & Bernal 
2517 North Main Avenue 
San Antonio, Texas 78212-4685 

Dear Ms. Christ: 

0R2011-13920 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 431284. 

The City of Jolirdanton (the "city") received a request for information pertaining to litigation 
between the city and a named individual and a tape recording and agenda of a specified 
employee grievance meeting regarding the named individual. You claim the submitted 
information is excepted from disclosure under sections 552.101 and 552.103 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted infotmation. 

Initially, we note some of the submitted information, which we have marked, is not 
responsive to the instant request for information because it was created after the city received 
the request for information. This ruling does not address the public availability of any 
information that is not responsive to the request and the city is not required to release such 
information in response to this request. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses information other statutes make confidential. 
You raise section 552.101 in conjunction with section 551.104 of the Open Meetings Act for 
the certified agenda of a closed meeting. Section 551.104 provides, in part, "[t]he certified 
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agenda or tape of a closed meeting is available for public inspection and copying only under 
a court order issued under Subsection (b )(3)." ld. §551.1 04( c). Thus, such information 
cannot be released to a member of the public in response to an open records request. See 
Attorney General Opinion JM-995 at 5-6 (1988) (public disclosure of certified agenda of 
closed meeting may be accomplished only under procedures provided in Open Meetings 
Act). Section 551.146 of the Open Meetings Act makes it a criminal offense to disclose a 
certified agenda or tape recording of a lawfully closed meeting to a mem ber of the public. 
See Gov't Code § 55 1. 1 46(a)-(b ); see also Open Records Decision No. 495 at 4 (1988) 
(attorney general lacks authority to review certified agendas or tapes of executive sessions 
to determine whether governmental body may withhold such information under statutory 
predecessor to Gov't Code § 552.101). You state the requested information contains a 
certified agenda of a closed meeting. Based on your representations, we agree the city must 
withhold the certified agenda of a closed meeting under section 552.101 of the Government 
Code in conjunction with section 551.104 of the Government Code. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person~s office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show section 552.1 03(a) is applicable in a particular situation. The 
test for meeting this burden is a showing that (1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, and 
(2) the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. 
Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heardv. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); 
Open Records Decision No. 551 at 4 (1990). A governmental body must meet both prongs 
of this test for;information to be excepted under section 552.1 03(a). See ORD 551. 

To establish litigation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
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conjecture." See Open Records Decision No. 452 at 4 (1986). Concrete evidence to support 
a claim litigation is reasonably anticipated may include, for example, the governmental 
body's receipt of a letter containing a specific threat to sue the governmental body from an 
attorney for a potential opposing party. See Open Records Decision No. 555 (1990); see also 
Open Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). 
In addition, this office has concluded litigation was reasonably anticipated when the potential 
opposing party hired an attorney who made a demand for disputed payments and threatened 
to sue if the payments were not made promptly, or when an individual threatened to sue on 
several occasions and hired an attorney. See Open Records Decision Nos. 346 (1982), 288 
(1981). In Open Records Decision No. 638 (1996), this office stated a governmental body 
has met its burden of showing that litigation is reasonably anticipated when it received a 
notice of claim letter and the governmental body represents that the notice of claim letter is 
in compliance with the requirements of the Texas Tort Claims Act ("TTCA"), Civ. Prac. & 
Rem. Code, ch. 101. On the other hand, this office has determined if an individual publicly 
threatens to bring suit against a governmental body, but does not actually take objective steps 
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision 
No. 331 (1982). Further, the fact that a potential opposing party has hired an attorney who 
makes a request for information does not establish litigation is reasonably anticipated. See 
Open Records Decision No. 361 (1983). 

You state, and the submitted documents reveal, prior to the city's receipt of the instant 
request for information, the city received correspondence from the attorney for the named 
individual consisting ofa notice of representation in an appeal pertaining to the termination 
of the named individual's employment with the city's police department. You state the 
appeal at issue is being conducted under the Administrative Procedure Act (the "APA"), 
Chapter 2001 of the Government Code. See Open Records Decision No. 588 (1991) 
(contested case under AP A constitutes litigation for purposes of statutory predecessor to 
Gov't Code § 552.103). Based on your representations and our review, we determine the city 
reasonably antjcipated litigation when it received the request for information. We note the 
information at issue pertains to the substance of the anticipated litigation. Therefore, 
section 552.103 is generally applicable to the responsive information. 

We note, however, it appears the opposing party has seen or had access to almost all of the 
information at issue. The purpose of section 552.103 is to enable a governmental body to 
protect its position in litigation by forcing parties seeking information relating to the 
litigation to obtain such information through discovery procedures. See ORD 551 at 4-5 
(1990). Thus,: once the opposing party in pending litigation has seen or had access to 
information that is related to the litigation, there is no interest in withholding such 
information from public disclosure under section 552.103. See Open Records Decision 
Nos. 349 (1982), 320 (1982). We have marked information that the opposing party to 
litigation has not seen or had access to. The city may withhold this marked information 
under section 552.103 of the Government Code. We note the applicability of 
section 552.103 ends once the related litigation concludes or is no longer anticipated. See 
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Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 
However, to the extent the opposing party has seen or had access to the responsive 
information, we will address the applicability of other exceptions to disclosure of this 
information. 

Section 552.101 also encompasses section 1701.454 ofthe Occupations Code, which governs 
the public availability of information submitted to the Texas Commission on Law 
Enforcement Officer Standards and Education C'TCLEOSE") under subchapter J of 
chapter 1701 of the Occupations Code. Section 1701.454 provides as follows: 

(a) All information submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release information submitted under this subchapter. 

Act of May 2}, 2011, 82nd Leg., R.S., S.B. 545, § 4 (to be codified as an amendment to Occ. 
Code § 1701.454). The submitted information includes information that was submitted to 
TCLEOSE pursuant to subchapter J of chapter 1701 ofthe Occupations Code. Furthermore, 
the information at issue does not indicate the named officer resigned or was terminated due 
to substantiated incidents of excessive force or violations of the law other than traffic 
offenses. Therefore, the city must withhold the information we have marked under 
section 552.101 in conjunction with section 1701.454 of the Occupations Code. 

We note the submitted information contains an e-mail address that is subject to 
section 552.137 of the Government Code.! Section 552.137 excepts from disclosure "an 
e-mail address of a member of the public that is provided for the purpose of communicating 
electronically with a governmental body" unless the member of the public consents to its 
release or the e-mail address is of a type specifically excluded by subsection (c). See id. 
§ 552.137(a)-(c). The e-mail address at issue is not excluded by subsection (c). Therefore, 
the city must withhold the personal e-mail address we have marked under section 552.137 
of the Government Code, unless the owner has affirmatively consented to its public 
disclosure. 

In summary, the city must withhold (1) the certified agenda of a closed meeting under 
section 552.10 1 of the Government Code in conjunction with section 551.1 04 of the 

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 
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Government Code; (2) the information we have marked under section 552.1 Olin conjunction 
with section 1701.454 ofthe Occupations Code; and (3) the personal e-mail address we have 
marked under'section 552.137 of the Government Code, unless the owner has affirmatively 
consented to its public disclosure. 2 The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Claire V. Mortis Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/agn 

Ref: ID# 431284 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

=We note Open Records Decision No. 684 (2009) is a previous determination to all governmental 
bodies authorizing them to withhold ten categories of information, including certified agendas and tapes of 
closed meetings l.\nder section 552.10 I in conjunction with section 551.104 of the Government Code and an 
e-mail address ofa member ofthe public under section 552.137 of the Government Code. without the necessity 
of requesting an attorney general decision. 


