
ATTORNEY GENERAL OF TEXAS 

September 27,2011 

Ms. Leena Chaphekar 
Assistant General Counsel 

GREG ABBOTT 

Employees Retirement System of Texas 
P.O. Box 13207 
Austin, Texas 78711-3207 

Dear Ms. Chaphekar: 

0R2011-14009 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 431061. 

The Employees Retirement System of Texas ("ERS") received three requests from the same 
requestor for information relating to contracts with Blue Cross and Blue Shield of Texas 
("Blue Cross"), Community First Health Plans, Inc. ("CFHP"), and Scott and White Health 
Plan ("SWHP") for provision of administrative or TP A services and HMO-type health 
insurance coverage. You state some of the requested information either has been or will be 
released. You claim the submitted information is excepted from disclosure under 
sections 552.104 and 552.110 of the Government Code.] You also believe the submitted 
information implicates the proprietary interests ofBl ue Cross, CFHP, and S WHP. You state 
Blue Cross, CFHP, and SWHP were notified ofthese requests for information and of their 
right to submit arguments to this office as to why the submitted information should not be 
released.2 We received correspondence from SWHP. We have considered all the submitted 
arguments and reviewed the information you submitted. 

Initially, we address ERS' s claims under section 552.104 ofthe Government Code for all the 
information at issue. Section 552.104(a) excepts from disclosure "information that, if 

lAs you also claim section 552.101 of the Government Code, but have provided no arguments in 
support of your assertion of that exception, this decision does not address section 552.101. See Gov't Code 
§ 552.301 (e)(1)( A) (governmental body must submit written comments stating why claimed exception applies 
to information at issue). 

2SeeGov'tCode § 552.305(d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't 
Code § 552.305 permitted governmental body to rely on interested third party to raise and explain applicability 
of exception to disclosure under certain circumstances). 
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released, would give advantage to a competitor or bidder." Gov't Code § 552.104(a). The 
purpose of this exception is to protect a governmental body's interests in competitive 
situations, typically in the context of competitive bidding. See Open Records Decision 
No. 592 (1991). A governmental body seeking to withhold information under 
section 552.104 must demonstrate some actual or specific harm in a particular competitive 
situation; a general allegation that a competitor will gain an unfair advantage will not suffice. 
See Open Records Decision No. 541 at 4 (1990). Section 552.104 is generally not applicable 
to information relating to competitive bidding after a contract has been awarded and 
executed. See id. Nevertheless, this office has determined that in some instances 
section 552.104 may apply to information relating to an executed contract where the 
governmental body solicits bids for the same or similar goods or services on a recurring 
basis. See id. at 5. 

ERS informs us it is currently engaged in a request for proposal ("RFP") process for a third
party administrator for the HealthSelect insurance program. ERS explains Blue Cross is the 
current third-party administrator ("TP A") for HealthSelect. ERS states the documents 
submitted as Exhibit A contain pricing information and other details of recent contracts with 
Blue Cross to provide TPA services to ERS. ERS contends the release of Exhibit A would 
be detrimental to ERS' s negotiating and bargaining position in the current RFP process. 
Based on ERS's representations, we conclude the agency may withhold Exhibit A under 
section 552.104 of the Government Code. We note the information in question may no 
longer be withheld on this basis once a new contract has been executed and is in effect. 

ERS also claims section 552.104 for the information relating to CFHP and SWHP submitted 
as Exhibits Band c.3 ERS states, however, both CFHP and SWHP have existing contracts 
to provide HMO services to the agency that are effective through August 31, 2012. ERS 
does not indicate any RFP process for HMO services was pending when the agency received 
the present requests for information. Moreover, ERS does not sufficiently explain how or 
why the release of Exhibits Band C would harm the agency's interests in any future RFP 
process for HMO services. Rather, ERS contends the release of Exhibits Band C could 
cause financial harm to the current HMO provider and might discourage other potential 
providers from participating in future RFP processes for HMO services. Having considered 
all ofERS's arguments, we find ERS has not demonstrated the release of Exhibits Band C 
would result in any actual or specific harm to the agency's interests in any particular 
competitive situation. We therefore conclude ERS may not withhold Exhibits Band C under 
section 552.104 ofthe Government Code. 

We next note an interested third party is allowed ten business days from the date of its receipt 
ofthe governmental body's notice under section 552.305 ofthe Government Code to submit 
its reasons, if any, as to why information relating to that party should not be released. See 
Gov't Code § 552.305(d)(2)(B). As of the date of this decision, this office has received no 

3 Although SWHP endorses ERS's arguments under section 552.104 ofthe Government Code, we note 
this exception protects the interests of governmental bodies, not those of private parties. Thus, we consider only 
the arguments ofERS under section 552.104. 
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correspondence from CFHP. Thus, because CFHP has not demonstrated any of the 
remaining information at issue is proprietary for purposes ofthe Act, ERS may not withhold 
any of the remaining information on the basis of any interest CFHP may have in the 
information. See id. § 552.110(a)-(b); Open Records Decision Nos. 552 at 5 (1990), 661 
at 5-6 (1999). 

Both ERS and SWHP claim section 552.110 of the Government Code. This exception 
protects the proprietary interests of private parties with respect to two types of information: 
"[ a] trade secret obtained from a person and privileged or confidential by statute or judicial 
decision" and "commercial or financial information for which it is demonstrated based on 
specific factual evidence that disclosure would cause substantial competitive harm to the 
person from whom the information was obtained." Gov't Code § 552.110(a)-(b). 

Although ERS claims section 552.110 for Exhibits B and C, we note this exception protects 
the proprietary interests of private parties, not those of governmental bodies. Accordingly, 
we do not address ERS's arguments under section 552.110. 

SWHP claims section 552.110(b) for information in Exhibit B pertaining to SWHP's rating 
methodology.4 Section 552.11 O(b) requires a specific factual or evidentiary showing, not 
conclusory or generalized allegations, that substantial competitive injury would likely result 
from release ofthe information at issue. See ORD 661 at 5-6 (business enterprise must show 
by specific factual evidence that release of information would cause it substantial competitive 
harm). Having considered SWHP's arguments and reviewed the information at issue, we 
conclude ERS must withhold the information we have marked under section 552.11 O(b). We 
find SWHP has not made the specific factual or evidentiary showing required by 
section 552.11 O(b) that release of any of the remaining information at issue would cause 
SWHP substantial competitive harm. We therefore conclude ERS may not withhold any of 
the remaining information in Exhibit B under section 552.110 of the Government Code. 

We note some of the remaining information in Exhibits Band C falls within the scope of 
section 552.136 of the Government Code.5 This exception provides that "[ n ]otwithstanding 
any other provision of [the Act], a credit card, debit card, charge card, or access device 
number that is collected, assembled, or maintained by or for a governmental body is 
confidential." Gov't Code § 552.136(b); see id. § 552.l36(a) (defining "access device"). 
This office has determined an insurance policy number is an access device for purposes of 
section 552.136. ERS must withhold the bank account and insurance policy numbers we 
have marked under section 552.136 of the Government Code. 

4We note SWHP's arguments encompass information ERS has not submitted to this office. This 
decision is applicable only to the information ERS submitted in requesting this decision. See Gov't Code 
§ 552.301(e)(1)(D) (governmental body must submit specific information at issue). 

5This office will raise section 552.136 on behalf of a governmental body, as this exception is 
mandatory and may not be waived. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 3 
nA (2001) (mandatory exceptions). 
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We also note some of the remaining information at issue appears to be protected by 
copyright. A governmental body must allow inspection of copyrighted materials unless an 
exception applies to the information. See Open Records Decision No. 180 at 3 (1977); see 
also Open Records Decision No. 109 (1975). A custodian of public records also must 
comply with copyright law, however, and is not required to furnish copies of records that are 
copyrighted. See ORD 180 at 3. A member of the public who wishes to make copies of 
copyrighted materials must do so unassisted by the governmental body. In making copies, 
the member ofthe public assumes the duty of compliance with the copyright law and the risk 
of a copyright infringement suit. 

In summary, ERS (1) may withhold Exhibit A under section 552.104 of the Government 
Code; (2) must withhold the information we have marked in Exhibit B under 
section 552.11 O(b) of the Government Code; and (3) must withhold the bank account and 
insurance policy numbers we have marked in Exhibits Band C under section 552.136 of the 
Government Code. ERS must release the rest of the submitted information, but may only 
release any information protected by copyright in accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

W. Morris, III 
Assistant Attorney General 
Open Records Division 

JWM/em 

Ref: ID# 431061 

Enc: Submitted documents 

c: Requestor 
(w/o enclosures) 
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Mr. Joe Malinowski 
Blue Cross Blue Shield of Texas 
9442 Capital of Texas Highway North Building II Suite 500 
Austin, Texas 78759 
(w/o enclosures) 

Ms. Shevonne Williams 
Community First Health Plans, Inc. 
12238 Silicon Drive Suite 100 
San Antonio, Texas 78249 
(w/o enclosures) 

Mr. Blake O. Brodersen 
Scott & White Health Plan 
1206 West Campus Drive 
Temple, Texas 76502 
(w/o enclosures) 


