
September 29, 2011 

ATTORNEY GENERAL OF TEXAS 
GREG ABBOTT 

Mr. Jeffrey R. Crownover 
For the Desoto Independent School District 
Walsh, Anderson, Brown, Gallegos and Green, P.c. 
P.O. Box 168046 
Irving, Texas 75016 

Dear Mr. Cro\vnover: 

OR2011-14156 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 431720 (PIA# 7.12.11). 

The DeSoto Independent School District (the "district"), which you represent, received a 
request for several categories of information pertaining to the district's search for a 
superintendent during a specified time period, as well as specific information pertaining to 
a named individual. You state the district has released some of the requested information. 
You state you have redacted student-identifying information from the submitted documents 
pursuant to the Family Educational Rights and Privacy Act ("FERP A"), section 1232g of 
title 20 of the United States Code. 1 You claim the information submitted as Exhibits C and 
D is excepted from disclosure under sections 552.101, 552.107, and 552.126 of the 
Government Code.2 Further, you state release of the information submitted as Exhibit E may 

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has 
infonned this office FERPA does not permit state and local educational authorities to disclose to this office, 
without parental Or student consent, unredacted, personally identifiable information contained in education 
records for the purpose of our review in the open records ruling process under the Act. The DOE has 
determined FERPA determinations must be made by the educational authority in possession of the education 
records. A copy of this Jetter may be found on the Office of the Attornej General's website: 
hnp://www.oag.state.tx.us/open/20060725usdoe.pdf. 

2 Although you also raise section 552.10 I of the Government Code in conjunction with Texas Rule of 
Evidence 503, this office has concluded section 552.101 does not encompass discovery privileges. See Open 
Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). Further, although you also raise rule 503 of the 
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implicate the interests of two third parties.] Accordingly, you state, and provide 
documentation showing, you have notified the third parties of the request for information and 
of their right t9 submit comments. See Gov't Code § 552.305( d); see also Open Records 
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental 
body to rely on interested third party to raise and explain applicability of exception in the Act 
in certain circumstances). We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we note an interested third party is allowed ten business days atter the date of its 
receipt of the governmental body's notice under section 552.305( d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received 
comments from any third party explaining why the information at issue should not be 
released. Therefore, we have no basis to conclude any third party has a protected proprietary 
interest in the information at issue. See id. § 552.110; Open Records Decision Nos. 661 
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show 
by specific factual evidence, not conclusory or generalized allegations. that release of 
requested information would cause that party substantial competitive harm), 552 at 5 (1990) 
(party must establish prima facie case that information is trade secret). 542 at 3 (1990). 
Accordingly, the district may not withhold Exhibit E on the basis of any proprietary interest 
a third party may have in the information. As no exceptions to disclosure have been raised 
for the information at issue, Exhibit E must be released. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information other statutes make confidential, 
such as section 551.104 of the Government Code. This section provides, "[t]he certified 
agenda or tape of a closed meeting is available for public inspection and copying only under 
a court order issued under Subsection (b )(3 )." Jd. § 55l.1 04( c). Thus. such information 
cannot be released in response to an open records request. See Attorney General Opinion 
JM-995 at 5-6 (1988) (public disclosure of certified agenda of closed meeting may be 
accomplished only under procedures provided in Open Meetings Act). However. other than 
certified agendas and tape recordings, records relating to closed meetings are not expressly 
made confidential by chapter 551 of the Government Code. See, e.g., Open Records 
Decision No. 485 at 6 (1987) (investigative report not excepted from disclosure under 
statutory predecessor to section 552.101 simply by virtue of its having been considered in 
executive session); see also Open Records Decision No. 658 at 4 (1998) (statutory 
confidentiality provision must be express, and confidentiality requirement will not be implied 
from statutory structure), 649 at 3 (1996) (language of confidentiality provision controls 

Texas Rules of Evidence, we note section 552.107 of the Government Code is the proper exception to raise 
when asserting thy attorney-client privilege in this instance. Sce ORD 676 at 1-2. 

The third parties notified in this instance are the Texas Association of School Boards and Arrow 
Educational Services, Inc. 
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scope of its protection), 478 at 2 (1987) (statutory confidentiality requires express language 
making certain information confidential or stating that information shall not be released to 
public). You state the information submitted as Exhibit D consists of documents considered 
by school board members in a closed session. We note the information at issue does not 
consist of a certified agenda or tape. Therefore, Exhibit D is not confidential pursuant to 
section 551.104 of the Government Code and it may not be withheld under section 552.101 
of the Government Code on that basis. 

Section 552.1 07(1) of the Government Code protects information that comes within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body 
has the hurden of providing the necessary facts to demonstrate the elements ofthe privilege 
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7 
(2002). First~ a governmental body must demonstrate the information constitutes or 
documents a communication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
governmental body. See TEX. R. EVID. 503(b)(I). The privilege does not apply when an 
attorney or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client governmental body. See In re Tex. 
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999. orig. proceeding) 
(attorney-client privilege does not apply if attorney acting in capacity other than that of 
attorney). Governmental attorneys often act in capacities other than that of professional legal 
counseL such as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves an attorney for the government does not demonstrate this element. 
Third, the privilege applies only to communications between or among clients, client 
representatives, lawyers, lawyer representatives, and a lawyer representing another party in 
a pending action and concerning a matter of common interest therein. See TEX. R. 
EVID. 503(b)( 1 )(A)-(E). Thus, a governmental body must inform this office ofthe identities 
and capacities of the individuals to whom each communication at issue has been made. 
Lastly, the attorney-client privilege applies only to a confidential communication, 
id. 503(b)(l), meaning it was "not intended to be disclosed to third persons other than those 
to whom disclosure is made in furtherance of the rendition of professional legal services to 
the client or those reasonably necessary for the transmission of the communication." 
Jd. 503(a)(5). Whether a communication meets this definition depends on the intent of the 
parties involved at the time the information was communicated. See Osborne v. 
Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may elect to waive the privilege at any time, a governmental body must explain the 
confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S. W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 

You state the information submitted as Exhibit C consists of communications involving 
attorney s for the district and their legal staff, employees and representatives of the district in 
their capacities as clients, and the named individual and her attorney, with whom the district 
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shares a common interest. You state these communications were made in furtherance of the 
rendition of professional legal services to the district. You state these communications were 
confidential, and you state the district has not waived the confidentiality of the information 
at issue. Based on your representations and our review, we find you have demonstrated the 
applicability of the attorney-client privilege to some of the information in Exhibit C. The 
district may withhold this information, which we have marked, under section 552.107 of the 
Government Code. However. we note some of the submitted e-mail communications consist 
of contractual negotiations between the district, the named individual, and her attorney, about 
a proposed contract between the district and the named individual. Because these parties 
were negotiating the terms of the contract, their interests in these communications were 
adverse at the time the communications were made. Accordingly, until the time the contract 
was executed by both parties, we find the parties did not share a common interest that would 
allow the attorney-client privilege to apply to the communications. See TEX. R. 
EVID. 503(b)(l )©; In re Monsanto, 998 S.W.2d 917,922 (Tex. App.-Waco 1999, no pet.) 
(discussing the "joint-defense" privilege incorporated by rule 503(b)( 1 )(C)). Therefore, you 
have failed to demonstrate how communications between the district, the named individual, 
and her attorney that were made prior to the execution of the contract consist of 
communications between privileged parties. See TEX. R. EVID. 503(b)( 1 )( c). Further, upon 
review, we find some of the remaining information you seek to withhold in Exhibit C has 
been shared with individuals you have failed to identify, and thus you have not demonstrated 
these individuals are privileged parties. Therefore, we conclude you have failed to establish 
how the remaining information constitutes communications between or among district 
employees and attorneys for the purposes of section 552.107. Accordingly, the district may 
not withhold any of the remaining information in Exhibit C under section 552.107 of the 
Government Code. 

You claim a portion of Exhibit D is excepted from disclosure under section 552.126 of the 
Government Code. Section 552.126 excepts from disclosure the "name of an applicant for 
the position of superintendent of a public school district ... except that the board of trustees 
must give public notice of the name or names of the finalists being considered for the 
position at least 21 days" before a vote or final action is taken. Gov't Code § 552.126. 
Furthermore, this protection from disclosure extends not only to the name of the individual, 
but also to any information tending to identify the individual. See Open Records Decision 
No. 540 (1990) (interpreting section 552.123-which. in language similar to section 552.126, 
protects identities of applicants for chief executive officer of institution of higher 
education-as applying to identities, rather than just names of applicants). This office has 
previously held the type of information that identifies individuals in such cases includes, but 
is not limited to, resumes, professional qualifications, membership in professional 
organizations,;dates of birth, current positions, publications, letters of recommendation. or 
any other information that can be uniquely associated with a particular applicant. Id. You 
explain prior to the date of the request. the district board named a lone finalist for the 
position. We understand this information was released to the public. Thus, you assert the 
names 0 f any other candidates for the position of superintendent are excepted from disclosure 
under section 552.126. Based on your representations and our review, we agree portions of 
the information at issue, which we have marked, identify or tend to identify particular 
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candidates for the position of superintendent. Therefore, the district may withhold the 
marked information under section 552.126 of the Government Code. However, upon review, 
we find you have failed to demonstrate how the remaining information at issue identifies or 
tends to identify any particular candidate for the position of superintendent. Accordingly, 
the district may not withhold any of the remaining information under section 552.126. 

The remaining~ information includes information that may be subject to section 552.117 of 
the Governme11t Code.4 Section 552.117(a)(I) excepts from disclosure the home address and 
telephone number, emergency contact information, social security number, and family 
member information of a current or former employee of a governmental body who requests 
this information be kept confidential under section 552.024. Act of May 24, 2011, 82nd 
Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment to Gov't Code § 552.117(a». 
Whether a particular item of infornlation is protected by section 552.117(a)(l) must be 
determined at the time of the governmental body's receipt of the request for the information. 
See Opcn Records Decision No. 530 at 5 (1989). Thus, information may only be withheld 
under section 552.117(a)(I) on behalf of a current or former employee who made a request 
for confidentiality under section 552.024 prior to the date of the governmental body's receipt 
of the request for the information. Therefore, to the extent the individual at issue timely 
requested confidentiality under section 552.024, the district must withhold the information 
we have marked under section 552.117(a)(l). Conversely, to the extent the individual at 
issue did not timely request confidentiality under section 552.024, thc district may not 
withhold the marked information under section 552.117(a)(l). 

The remaining:information also contains e-mail addresses that are subject to section 552.137 
ofthe Government Code. Section 552.137 excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
§ 552.1 37(a)-(c). The e-mail addresses at issue are not excluded by subsection (c). 
Therefore, the district must withhold the personal e-mail addresses we have marked under 
section 552.137 of the Government Code, unless the owners have affirmatively consented 
to their public disclosure.s 

We note some of the remaining information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 

The Office of the Attorney General will raise mandatory exceptions on behalf ora governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 48 I (1987).480 (I987)~ 470 
( 1987). 

'We note Open Records Decision No~ 684 (2009) is a previous determination to all governmental 
bodies authorizing them to withhold ten categories of information. including an e-mail address ofa member of 
the public under section 552.137 of the Government Code. \vithout the necessity of requesting an attorney 
general decision .. 
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body must allow inspection of copyrighted materials unless an exception applies to the 
information. ld.; see Open Records Decision No. 109 (1975). Ifa member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the district may withhold the information we have marked in Exhibit C under 
section 552.107 of the Government Code and the information we have marked in Exhibit D 
under section 552.126 of the Government Code. To the extent the individual at issue timely 
requested confidentiality under section 552.024, the district must withhold the information 
we have marked under section 552.117(a)(I) of the Government Code. The district must 
withhold the personal e-mail addresses we have marked under section 552.137 of the 
Government Code, unless the owners have affirmatively consented to their public disclosure. 
The remaining information must be released; however, any information subject to copyright 
may be released only in accordance with copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the f~lctS as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex_orl.php. 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMSiagn 

Ref: ro# 43 t 720 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 
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Mr. Butch Felkner 
Director 
Executi ve Search Services 
Texas Association of School Boards 
P.O. Box 400 
Austin, Texas 78767-0400 
(w/o enclosures) 

Dr. Russell D. Marshall 
President 
Arrow Educational Services, Inc. 
Box 881 
Henderson, Texas 75653 
(w/o enclosures) 


