
October 11,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Donna L. Johnson 
Olson & Olson, L.L.P. 
Wortham Tower, Suite 600 
2727 Allen Parkway 
Houston, Texas 77019 

Dear Ms. Johnson: 

0R2011-14757 

You ask whether certain information is subject to required public disclosure under the 
Public Inforn1ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 432691. 

The City of Tomball (the "city"), which you represent, received a request for a specified 
incident report, any video from the dashboard camera and booking area relating to the 
specified incident, any audio recordings concerning the specified incident, and a named 
officer's personnel file. You state you are releasing some ofthe requested information. You 
state the city will redact information pursuant to Open Records Decision No. 684 (2009) and 
social security numbers pursuant to section 552.147(b) ofthe Government Code. 1 You claim 

IOpen Records Decision ~o. 684 is a previous determination to all governmental bodies authorizing 
them to withhold ten categories of information, including Texas driver's license and license plate numbers under 
section 552.130 of the Government Code and an e-mail address of a member of the public under 
section 552.137 of the Government Code, without the necessity of requesting an attorney general decision. 
However, on September 1,2011, the Texas legislature amended section 552.130 to allow a governmental body 
to redact the information described in subsections 552.130(a)( 1) and (a)(3) without the necessity of seeking a 
decision from the attorney general. See Act of May 30,2011, 82nd Leg., R.S., S.B. 602, § 22 (to be codified 
at Gov't Code § 552.130( c». If a governmental body redacts such information, it must notify the requestor in 
accordance with section 552.130( e). See Act of May 30,2011, 82nd Leg., R.S., S.B. 602, § 22 (to be codified 
at Gov't Code § 552. 130(d), (e». Thus, the statutory amendments to section 552.130 of the Govenm1ent Code 
supercede Open Records Decision ~o. 684 on September 1,2011. Therefore, a governmental body may only 
redact information subject to subsections 552. 130(a)( 1) and (a)(3) in accordance with section 552.130, not 
Open Records Decision No. 684. Section 552.147 (b) of the Government Code authorizes a governmental body 
to redact a living person's social security number from public release without the necessity of requesting a 
decision from this office under the Act. Gov't Code § 552.147(b). 
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portions ofthe submitted infonnation are excepted from disclosure under sections 552.101, 
552.102,552.103,552.108, and 552.130 of the Government Code. Additionally, you state 
you have notified the United States Department ofthe Navy (the "Navy") of the request and 
of its opportunity to submit comments to this office. See Gov't Code § 552.304 (interested 
third party may submit comments stating why infonnation should or should not be released). 
As of the date of this decision, this office has not received correspondence from the Navy. 
We have considered the exceptions you claim and reviewed the submitted infonnation. 

Initially, we note Exhibit 3 consists of a completed report subject to section 552.022(a)(1) 
ofthe Government Code. Section 552.022(a)(1) provides for required public disclosure of 
"a completed report, audit, evaluation, or investigation made of, for, or by a governmental 
body[,]" unless the infonnation is expressly confidential under "other law" or excepted from 
disclosure under section 552.108 of the Government Code. Gov't Code § 552.022(a)(1). 
Although you seek to withhold the submitted report under section 552.103 of the 
Government Code, this section is a discretionary exception to disclosure that protects a 
governmental body's interests and may be waived. See Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 439,475-76 (Tex. App.-Dallas, 1999, no pet.) (governmental 
body may waive section 552.103); Open Records Decision No. 665 at 2 n.5 (2000) 
(discretionary exceptions generally). As such, section 552.103 is not "other law" that makes 
infonnation confidential for the purposes of section 552.022. Therefore, the city may not 
withhold Exhibit 3 under section 552.103. However, because infonnation subject to 
section 552.022(a)(1) may be withheld under section 552.108, we will consider your 
argument under this exception for Exhibit 3. We will also consider your arguments under 
sections 552.101,552.102, and 552.130 for the infonnation not subject to section 552.022. 

Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses infonnation protected by other statutes, including 
federal law. You raise section 114(r) of title 49 of the United States Code for a portion of 
the submitted infonnation. On November 25, 2002, the President signed the Homeland 
Security Act ("HSA"). The HSA created the Department of Homeland Security ("DHS") and 
transferred the Transportation Security Administration ("TSA"), a new agency created in the 
Department of Transportation ("DOT") the previous year to oversee the security of 
transportation, to DHS. See 6 U.S.C. §§ 111,203. 

In connection with the transfer ofTSA to DHS, the HSA also transferred TSA's authority 
concerning sensitive security infonnation ("SSI") under section 40119 of title 49 of the 
United States Code to section 114(r) of title 49 of the United States Code, and amended 
section 40119 to vest similar SSI authority in the Secretary of DOT? Section 114(r) of 
title 49 states: 

(1) Notwithstanding [the Federal Freedom ofInfonnation Act (the "FOIA"),] 
the Under Secretary [for Transportation Security, head of TSA] shall 

2This ruling does not construe the parallel federal statutes and regulations that apply to DOT. 
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prescribe regulations prohibiting the disclosure of infonnation obtained or 
developed in canying out security under authority of the Aviation and 
Transportation Security Act ... ifthe Under Secretary decides disclosing the 
infonnation would-

(C) be detrimental to the security of transportation. 

49 U.S.C. § 114(r)(1)(c). This provision authorizes the Under Secretary to prescribe 
regulations that prohibit disclosure of infonnation requested not only under the FOIA, but 
also under other disclosure statutes. Cf Public Citizen, Inc. v. Federal Aviation 
Administration, 988 F.2d 186, 194 (D.C. Cir. 1993) (fonner section 40119 authorized 
Federal Aviation Administration Administrator to prescribe regulations prohibiting 
disclosure of infonnation under other statutes as well as under FOIA). Thus, the Under 
Secretary is authorized by section 114(r) to prescribe regulations that prohibit disclosure of 
infonnation requested under the Act. 

Pursuant to the mandate and authority of section 114 of title 49, TSA published regulations 
in title 49 of the Code of Federal Regulations that took effect June 17,2004. See 69 Fed. 
Reg. 28066. Section 1520.1(a) ofthese regulations explains that the regulations govern the 
"maintenance, safeguarding, and disclosure of records and infonnation that TSA has 
detennined to be Sensitive Security Infonnation ["SSI"], as defined in § 1520.5." 49 C.F.R. 
§ I520.1(a). Section 1520.5 lists sixteen categories ofinfonnation that constitute SSI. 

You indicate that the infonnation in Exhibit 4 is within the purview of section 114(r) of 
title 49 of the United States Code. We note, however, that section I 14(r) is limited to 
"infonnation obtained or developed in canying out security under authority of the Aviation 
and Transportation Security Act." 49 U.S.c. § 114(r)(1). Exhibit 4 consists of military 
orders to an individual from the Department ofthe Navy. You have not explained how these 
orders concern aviation and transportation security. Further, you do not explain, nor are we 
able to detennine, how the infonnation at issue falls within any ofthe sixteen categories of 
infonnation that constitute SSI. Accordingly, we find that the city has not demonstrated that 
the infonnation at issue is subject to the requirements of section 114(r) of title 49 of the 
United States Code and its implementing regulations. 

Section 552.102 of the Government Code excepts from disclosure "infonnation in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court recently held 
section 552.1 02( a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex. & The Dallas Morning News, Ltd., No. 08-0172,2010 WL4910163 
(Tex. Dec. 3,2010). Accordingly, the employee birth dates you have marked in Exhibit 2, 
and the additional birth dates we have marked, must be withheld under section 552.1 02(a) 
of the Government Code. 
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Section 552.1 08 (a) (1 ) ofthe Government Code excepts from disclosure "[i]nfornlation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime [if] release of the information would interfere with the detection, 
investigation, or prosecution of crime." Gov't Code § 552.108(a)(1). A governmental body 
claiming section 552.108 must reasonably explain how and why the release ofthe requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301( e)(l)(A); 
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note Exhibit 3 includes a citation. 
Because a copy of the citation has been provided to the individual who was cited, we find 
that release of the citation will not interfere with the detection, investigation, or prosecution 
of crime. See Gov't Code § 552.1 08(a)(1). Therefore, the city may not withhold the citation, 
which we have marked, under section 552.108(a)(1). You state the remaining information 
in Exhibit 3 relates to a pending criminal investigation being conducted by the city's police 
department. Based on this representation, we conclude that the release of this information 
would interfere with the detection, investigation, or prosecution of crime. See Houston 
Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. App.-Houston [14th 
Dist.] 1975) (court delineates law enforcement interests that are present in active cases), writ 
ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is 
applicable to the remaining information in Exhibit 3. 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code § 552.1 08( c). Basic information refers to 
the information held to be public in Houston Chronicle. See Houston Chronicle, 531 S. W.2d 
at 186-88. The city must release basic information, even ifthe information does not literally 
appear on the front page of an offense or arrest report. See Open Records Decision No. 127 
at 3-4 (1976) (summarizing types of information deemed public by Houston Chronicle). 
Thus, with the exception of the marked citation and basic information, the city may withhold 
Exhibit 3 under section 552.108(a)(1) of the Government Code. 

Section 552.130 ofthe Government Code excepts from disclosure information relating to a 
motor vehicle title or registration issued by an agency ofthis state or another state or country. 
See Act of May 24,2011, 82nd Leg., R.S., S.B. 1638, § 4 (to be codified as an amendment 
to Gov't Code § 552.130). In this instance, the video recording submitted as Exhibit 5 
reveals motor vehicle information. You state the city lacks the technological capability to 
redact the motor vehicle information from the recording. Based on your representation, we 
conclude the city must withhold Exhibit 5 in its entirety under section 552.130 of the 
Government Code. 

In summary, the city must withhold the employee birth dates you have marked in Exhibit 2, 
and the additional birth dates we have marked, under section 552.102(a) of the Government 
Code. With the exception of the citation and basic information, the city may withhold 
Exhibit 3 under section 552.108(a)(1) of the Government Code. Based on your 
representation that the city lacks the technical capacity to redact motor vehicle information 
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from the recording, the city must withhold Exhibit 5 in its entirety under section 552.130 of 
the Government Code. The remaining information must be released.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Assistant Attorney General 
Open Records Division 

JM/em 

Ref: ID# 432691 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

3We note that this requestor has a special right of access under section 552.023 of the Government 
Code to some of the information being released. See Gov't Code § 552.023(a). Therefore, if the city receives 
another request for this information from a person who does not have a special right of access to this 
information, the city should resubmit this same information and request another decision from this office. See 
id. §§ 552.301(a), .302; Open Records Decision No. 673 (2001). 


