
October 13,2011 

Ms. Ruth H. Soucy 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Deputy Counsel for Open Records 
Texas Comptroller of Public Accounts 
P.O. Box 13528 
Austin, Texas 78711-3528 

Dear Ms. Soucy: 

0R2011-14908 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 433068 (Comptroller ID# 7476419444). 

The Texas Comptroller of Public Accounts (the "comptroller") received a request for the 
deposition transcripts of a named individual and all internal documents relating to the 
comptroller's desk audit program under the Texas franchise tax. You state you have released 
some ofthe requested information. You also state the comptroller does not have information 
responsive to the first portion of the request. 1 You further assert the comptroller is 
withholding certain information pursuant to the previous determinations issued to the 
comptroller in Open Records Letter Nos. 2007-10491 (2007) and 2004-3926 (2004), 
respectively. See Gov't Code § 552.301 (a); Open Records Decision No. 673 at 7-8 (2001). 
You claim the remaining requested information is excepted from disclosure under 
sections 552.108 and 552.111 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted representative sample of information.2 

IThe Act does not require a governmental body that receives a request for information to create 
information that did not exist when the request was received. See Econ. Opportunities Dev. COlp. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992),563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983). 

lThis letter ruling assnmes the submitted representative sample of information is truly representative 
of the requested infonnation as a whole. This ruling does not reach, and therefore does not authorize, the 
withholding of any other requested information to the extent that the other information is substantially different 
than that submitted to this office. See Gov'tCode §§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499 
at 6 (1988), 497 at 4 (1988). 

POST OFFICE Box 12548, AUSTIN, TEXAS 7871]·2548 TEL: (512) 463·2100 WWW.TEXASATTORNEYGENERAL.GOV 

An Equal Employment Oppartunuy Employer . Printed Ort Recycled Paper 



Ms. Ruth H. Soucy - Page 2 

Initially, we note the requestor has excluded confidential taxpayer infonnation from his 
request. Accordingly, any such infonnation is not responsive to the present request for 
infonnation. This ruling does not address the public availability of non-responsive 
infonnation, and the comptroller need not release infonnation that is not responsive to the 
request. 

Section 552.1 08(b)(1) ofthe Government Code excepts from disclosure the internal records 
and notations of law enforcement agencies and prosecutors when their release would 
interfere with law enforcement and crime prevention. Gov't Code § 552.1 08(b)(1); see also 
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977)). Section 552.108(b)(1) is intended to protect "infonnation which, ifreleased, 
would pennit private citizens to anticipate weaknesses in a police department, avoid 
detection, jeopardize officer safety, and generally undennine police efforts to effectuate the 
laws of this State." See City of Ft. Worth v. Cornyn, 86 S.W.3d 320 (Tex. 
App.-Austin 2002, no writ). To demonstrate the applicability of this exception, a 
governmental body must meet its burden of explaining how and why release ofthe requested 
infonnation would interfere with law enforcement and crime prevention. Open Records 
Decision No. 562 at 10(1990). We note section 552.108 applies only to records created by 
an agency, or a portion of an agency, whose primary function is the investigation of crimes 
and enforcement of criminal laws. See Open Records Decision Nos. 493 (1988),287 (1981). 
Section 552.108 is generally not applicable to records created by an agency whose chief 
function is essentially regulatory in nature. See Open Records Decision No. 199 (1978). The 
comptroller is a law enforcement agency for purposes of administering the Tax Code. A&T 
Consultants, Inc. v. Sharp, 904 S.W.2d 668, 678-79 (Tex. 1995). 

This office has concluded section 552.1 08(b) excepts from public disclosure infonnation 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with 
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to 
protect investigative techniques and procedures used in law enforcement), 143 (1976) 
(disclosure of specific operations or specialized equipment directly related to investigation 
or detection of crime may be excepted). Section 552.1 08(b)(1) is not applicable, however, 
to generally known policies and procedures. See, e.g., Open Records Decision Nos. 531 
at 2-3 (Penal Code provisions, common law rules, and constitutional limitations on use of 
force not protected), 252 at 3 (governmental body failed to indicate why investigative 
procedures and techniques requested were any different from those commonly known). 

You state the infonnation at issue constitutes internal communications regarding the 
selection of taxpayers for inclusion in the franchise tax desk audit program and concerns the 
strategy and method behind what type of audit may be conducted by the comptroller. You 
further state disclosure ofthe infonnation at issue could allow taxpayers to plan for possible 
audits accordingly, thereby interfering with the agency's ability to investigate and enforce 
tax laws. Based on your representations and our review, we agree release of some of the 
infonnation at issue, which we have marked, would interfere with the comptroller's tax 
collection and enforcement duties. Accordingly, the comptroller may withhold the 
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information we have marked under section 552.1 08(b)(1) ofthe Government Code. We find, 
however, you have not demonstrated how release of the remaining information would 
interfere with law enforcement for purposes of section 552.1 08(b)(1), and the comptroller 
may not withhold the remaining information on that basis. 

Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office reexamined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the governmental body. ORD 615 at 5; see also City of Garland v. Dallas Morning 
News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Texas Attorney 
Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.). A governmental body's 
policymaking functions do include administrative and personnel matters of broad scope that 
affect the governmental body's policy mission. See Open Records Decision No. 631 at 3 
(1995). However, a governmental body's policymaking functions do not encompass routine 
internal administrative or personnel matters, and disclosure of information about such 
matters will not inhibit free discussion of policy issues among agency personnel. ORD 615 
at 5-6; see also Dallas Morning News, 22 S.W.3d at 364 (section 552.111 not applicable to 
personnel-related communications that did not involve policymaking). Moreover, 
section 552.111 does not generally except from disclosure facts and written observations of 
facts and events that are severable from advice, opinions, and recommendations. Arlington 
Indep. Sch. Dist., 37 S.W.3d at 157; ORD 615 at 5. But if factual information is so 
inextricably intertwined with material involving advice, opinion, or recommendation as to 
make severance ofthe factual data impractical, the factual information also may be withheld 
under section 552.111. See Open Records Decision No. 313 at 3 (1982). 

You contend the remaining information falls within the scope of section 552.111 of the 
Government Code. Upon review, we find the information at issue pertains to administrative 
and personnel matters involving a comptroller employee. You have not explained how the 
information pertains to administrative or personnel matters of a broad scope that affect the 
comptroller's policy mission. Therefore, you have failed to demonstrate how the deliberative 
process privilege applies to the remaining information. Accordingly the comptroller may 
not withhold the remaining information under section 552.111 of the Government Code. 
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In summary, the comptroller may withhold the information we have marked under 
section 552.108(b)(1) of the Government Code. The remaining information must be 
released. 

Finally, we note that the requestor indicates he preferred to receive copies of the requested 
information on a CD. Section 552.228 of the Government Code requires a governmental 
body to provide a copy of the public information in the requested medium if it has the 
technological ability to do so without the purchase of software or hardware. See Gov't Code 
§ 552.228(b)(1), (2). Accordingly, if the comptroller has the technological capability to 
provide the remaining information to the requestor in the requested format, it must do so; 
however, if the comptroller does not have the technological capability, it must provide the 
information at issue in another medium acceptable to the requestor. See id. 552.228(c). 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

J 
/ 

Kirsten 
Assistant Attorney General 
Open Records Division 

KB/em 

Ref: ID# 433068 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


