
October 19,2011 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. George "Rusty" Meurer 
For Laredo Community College 
Kazen, Meurer & Perez, L.L.P. 
P.O. Box 6237 
Laredo, Texas 78042-6237 

Dear Mr. Meurer: 

OR2011-15285 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#433656. 

The Laredo Community College (the "college"), which you represent, received a request for 
all documents in the personnel file of a named individual, and other information pertaining 
to complaints about and an investigation of the named individual. You state you have 
released most of the responsive information to the requestor. You state some of the 
requested information has been redacted pursuant to the Family Educational Rights and 
Privacy Act ("FERP A"), section 1232g oftitle 20 ofthe United States Code. I You claim that 
the remaining responsive information is excepted from disclosure under sections 552.101 
and 552.107 ofthe Government Code.2 We have considered the exceptions you claim and 
reviewed the submitted information. 

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has 
infonned this office that FERP A does not permit state and local educational authorities to disclose to this office, 
without parental consent, uuredacted, personally identifiable infornution contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERP A 
determinations must be made by the educational authority in possession of the education records. We have 
posted a copy of the letter from the DOE to this office on the Attorney General's website: 
http://vlww.oag.state.tx.us/open!20060725usdoe.pdf. Accordingly, we do not address your claim under 
section 552.114 of the Governrnent Code. See Gov't Code §§ 552.026 (incorporating FERPA into the 
Act), .114 (excepting from disclosure "student records"); Open Records Decision No. 539 (1990 ) (determining 
same analysis applies under section 552.114 and FERP A). 

2 Although you raise sections 552.117 and 552.135, you have not submitted arguments in support of 
these exceptions; therefore, we assume you have withdrawn these exceptions. See Gov't Code 
§§ 552.301, .302. 
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Initially, we note that Exhibit D is subject to section 552.022 ofthe Government Code, which 
provides in pertinent part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure under this chapter unless they are expressly 
confidential under other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022( a) (1 ). The information at issue consists of a completed investigation 
that falls within the purview of section 552.022(a)(1). The college may only withhold the 
inforn1ation subject to section 552.022(a)(1) if it is excepted from disclosure under 
section 552.108 ofthe Government Code or is expressly made confidential under other law. 
See id. Although you raise section 552.107 of the Government Code, this section is 
discretionary in nature and, thus, may be waived. See Open Records Decision Nos. 676 
at 10-11 (2002) (attorney-client privilege under section 552.107(1) may be waived), 665 at 2 
n.5 (2000) (discretionary exceptions generally). As such, section 552.107 does not constitute 
other law that makes information expressly confidential for the purposes of section 552.022. 
Therefore, the college may not withhold the information at issue under section 552.107. 
However, the Texas Supreme Court has held "[t]he Texas Rules of Civil Procedure and 
Texas Rules of Evidence are 'other law' within the meaning of section 552.022." In re City 
a/Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). We will therefore consider your assertion 
of the attorney-client privilege under Texas Rule of Evidence 503. You also raise 
section 552.101 of the Government Code for the information at issue. This section 
constitutes "other law" that makes information confidential for the purposes of 
section 552.022. Therefore, we will also address section 552.1 01. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Thus, section 552.101 encompasses information other statutes make 
confidential. For information to be confidential under section 552.101, the provision oflaw 
must explicitly require confidentiality. We understand you to assert the submitted 
information is protected under the federal Health Insurance Portability and Accountability 
Act of 1996 ("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8. At the direction of Congress, the 
Secretary of Health and Human Services ("HHS") promulgated regulations setting privacy 
standards for medical records, which HHS issued as the Federal Standards for Privacy of 
Individually Identifiable Health Information. See Health Insurance Portability and 
Accountability Act of 1996,42 U.S.c. § 1320d-2 (Supp. IV 1998) (historical & statutory 
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. 
Pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). 
These standards govern the releasability of protected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose 
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protected health information, except as provided by parts 160 and 164 of the Code of Federal 
Regulations. See id. § 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records 
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal 
Regulations provides a covered entity may use or disclose protected health information to 
the extent such use or disclosure is required by law and the use or disclosure complies with 
and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512( a)( 1). We 
further noted the Act "is a mandate in Texas law that compels Texas governmental 
bodies to disclose information to the public." ORD 681 at 8; see also Gov't Code 
§§ 552.002, .003, .021. Therefore, we held the disclosures under the Act come within 
section 164.512( a). Consequently, the Privacy Rule does not make information confidential 
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of 
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); 
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory 
confidentiality requires express language making information confidential). Thus, because 
the Privacy Rule does not make information that is subject to disclosure under the Act 
confidential, the college may withhold protected health information from the public only if 
the information is confidential under other law or an exception in subchapter C of the Act 
applies. 

Section 5 52.l 01 of the Government Code also encompasses section 301.466 of the 
Occupations Code, which provides: 

(a) A complaint and investigation concerning a nurse under this subchapter 
and all information and material compiled by the [Texas Board of Nursing 
(the "board")] in connection with the complaint and investigation are: 

(1) confidential and not subject to disclosure under Chapter 552, 
Government Code; and 

(2) not subject to disclosure, discovery, subpoena, or other means of 
legal compulsion for release to anyone other than the board or board 
employee or agent involved in license holder discipline. 

(b) Notwithstanding Subsection (a), information regarding a complaint and 
an investigation may be disclosed to: 

(1) a person involved with the board in a disciplinary action against 
the nurse; 

(2) a nursing licensing or disciplinary board in another jurisdiction; 

(3) a peer assistance program approved by the board under 
Chapter 467, Health and Safety Code; 
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(4) a law enforcement agency; or 

(5) a person engaged in bona fide research, if all information 
identifying a specific individual has been deleted. 

(c) The filing of formal charges against a nurse by the board, the nature of 
those charges, disciplinary proceedings of the board, and final disciplinary 
actions, including warnings and reprimands, by the board are not confidential 
and are subject to disclosure in accordance with Chapter 552, Government 
Code. 

Occ. Code § 301.466. Section 301.466 only applies to information created or compiled by 
the board as part of an investigation by the board. You indicate, or the documents reflect, 
that portions of Exhibit D were created or compiled by the board as part of an investigation. 
You do not inform us the requestor is entitled to receive this information under 
section 30 1.466(b) or that the information falls under section 30 1.466( c). Based on your 
representations and our review, we conclude the college must withhold the information we 
have marked in Exhibit D under section 552.101 of the Government Code in conjunction 
with section 301.466(a)(1) of the Occupations Code. However, we note the remaining 
information at issue consists of a memorandum created and compiled by the college for its 
own business purposes and was not created for the board's investigation. Further, we note 
the present request was received by the college and not the board. Therefore, we find 
section 301.466 ofthe Occupations Code is not applicable to the remaining information, and 
none of it maybe withheld under section 552.101 on that basis. 

Section 552.101 ofthe Government Code also encompasses chapter 303 of the Occupations 
Code, which provides for the peer review of nurses. Section 303.006 ofthat chapter protects 
all communications made to nursing peer review committees and makes the proceedings of 
these committees confidential. Id. § 303.006. The information protected by section 303.006 
may be released only as provided in chapter 303. We understand you to assert some ofthe 
remaining information is excepted from disclosure under section 303.006. However, you do 
not inform us any ofthe remaining information in Exhibit D reflects the findings of a nursing 
peer review committee. Upon review, we find the college may not withhold any of the 
remaining information in Exhibit D on that basis. 

You claim portions ofthe remaining information in Exhibit D is subject to the attorney-client 
privilege. Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(1) 
provides as follows: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative of the client and 
the client's lawyer or a representative of the lawyer; 
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(B) between the lawyer and the lawyer's representative; 

(C) by the client or a representative of the client, or the client's 
lawyer or a representative of the lawyer, to a lawyer or a 
representative of a lawyer representing another party in a pending 
action and concerning a matter of common interest therein; 

(D) between representatives ofthe client or between the client and a 
representative of the client; or 

(E) among lawyers and their representatives representing the same 
client. 

TEX. R. EVID. 503(b )(1). A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance ofthe rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the communication. Id. 503(a)(5). 

When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the information at issue. See ORD 676 at 6-7. Thus, in order to withhold attorney­
client privileged information from disclosure under Rule 503, a governmental body must: (1) 
show that the document is a communication transmitted between privileged parties orreveals 
a confidential communication; (2) identify the parties involved in the communication; and 
(3) show that the communication is confidential by explaining that it was not intended to be 
disclosed to third persons and that it was made in furtherance ofthe rendition ofprofessional 
legal services to the client. Id. Upon a demonstration of all three factors, the entire 
communication is confidential under Rule 503, provided the client has not waived the 
privilege or the document does not fall within the purview ofthe exceptions to the privilege 
enumerated in Rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein); In re Valero Energy 
Corp., 973 S.W.2d 453, 457 (Tex. App.-Houston [14th Dist.] 1998, no pet.) (privilege 
extends to entire communication, including factual information). 

You state the information at issue constitutes communications between college employees 
and an outside attorney representing the college that were made for the purpose of providing 
legal services to the college. You state the communications were intended to be confidential 
and have remained confidential. Based on your representations and our review, we find the 
college may withhold the information we have marked under Texas Rule of Evidence 503. 

In summary, the college must withhold the information we have marked under 
section 552.101 and section 301.466 of the Occupations Code. The college may withhold 
the information we have marked under Texas Rule of Evidence 503. The remaining 
information must be released. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

~t\~\~CIM 
Cynthia G. Tynan 
Assistant Attorney General 
Open Records Division 

CGT/em 

Ref: ID# 433656 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


