
ATTORNEY GENERAL OF TEXAS 

October 20, 2011 

Ms. Sylvia McClellan 
Assistant City Attorney 
Criminal Law and Police Section 
City of Dallas 
1400 South Lamar 
Dallas, Texas 75215 

Dear Ms. McClellan: 

GREG ABBOTT 

OR2011-15396 

You ask whether certain information is subject to required public disclosure under the 
Public I nformation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned 10# 433711 (DPD Request Number 2011-6880). 

The Dallas Police Department (the '"department") received a request for internal affairs and 
personnel records pertaining to a named officer. You claim that the submitted information 
is excepted from disclosure under sections 552.101, 552.102, 552.117, 552.130, 552.l36, 
and 552.147 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses laws that make criminal history record 
information ("CHRr') confidential. CHRI generated by the National Crime Information 
Center or by the Texas Crime Information Center is confidential under federal and state law. 
Title 28, part 20 of the Code of Federal Regulations governs the release ofCHRI that states 
obtain from the federal government or other states. Open Records Decision No. 565 at 7 
(1990). The federal regulations allmv each state to follow its individual law with respect to 

CHRI it generates. Id Section 411 J)83 of the Government Code deems confidential CHRI 
the Department of Public Safety ('"DPS") maintains, except DPS may disseminate this 
information as provided in subchapter F of chapter411 of the Government Code. See Gov't 

POST OFFICE Box 12548. ACSTIN, TEXAS 78711-2548 TEL: (512) 463-2100 WWW,TEXASATTORNEYGENERAL.GOV 

An Equal Employment Opportunity Employer . Prznted on Recycled Paper 



Ms. Sylvia McClellan - Page 2 

Code § 411.083. Sections 411.083(b)(1 ) and 411.089( a) authorize a criminal justice agency 
to obtain CHRI; however. a criminal justice agency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. ld. § 411.089(b)( 1). Other entities 
specified in chapter 411 of the GOVl'rnment Code arc entitled to obtain CHRI from DPS or 
another criminal justice agency; h()\vever. those entities may not release CHRI except as 
provided by chapter 411. See generally Id. §§ 411.090-.127. Similarly, any CHRI obtained 
from DPS or any other criminal justice agency must be withheld under section 552.101 of 
the Go\ernment Code in conjunction with subchapter F of chapter 411 of the Government 
Code. We note section 411.083 does not apply to active warrant information or other 
information related to one's current involvement with the criminal justice system. See Id. 
§ 411.081 (b) (police department allowed to disclose information pertaining to person's 
current involvement in the criminal justice system). You have marked information that you 
asseli constitutes CHRI. Upon review. we agree this information consists of CHRI that is 
confidential under chapter 411 and fcderallaw. Accordingly, the department must withhold 
the information you marked under section 552.101 of the Government Code in conjunction 
with chapter 411 of the Government Code and federal law. 

Section 552.101 of the Government Code also encompasses the Medical Pwctice Act (the 
"MPA "), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-165.160. 
Section 159.002 of the MPA provides. in part: 

(a) A communication between a physician and a patient. relati\ e to or in 
connection \vith any professional services as a physician to the patient. is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity. diagnosis. evaluation. or treatment ofa patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter. other than a person listed in 
Section 159J)04 who is acting on the patient's behalf. may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

ld. § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004: Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987). 370 (1983), 343 
(1982). Medical records must be released upon the patient's signed. written consent. 
provided the consent specifies (1) the information to be covered by the rdease. (2) reasons 
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or purposes for the release, and (3) the person to whom the information is to be released. 
Occ. Code ~~ 159.004, .005. Any suhsequent release of medical records must be consistent 
with the purposes for which the governmental hody obtained the records. See id. 
~ 159.002(c); Open Records Decision No. 565 at 7 (1990). Upon review, we find the 
information we have marked consi::ots of records of the identity, diagnosis. evaluation, or 
treatment of a patient by a physician that were created by a physician. Therefore, the 
informution we have marked constitutes confidential medical records and may be released 
only in accordance vvith the MPA. However. we find the remaining information you seek 
to withhold does not consist of medical records for purposes of the MP A and may not be 
withheld on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy. which protects information that (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person. and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668. 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be demonstrated. Id. at 681-82. The types of information 
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children. psychiatric treatment of mental disorders, attempted suicide, 
and injuries to sexual organs. Id. at 683. In addition. this office has found some kinds of 
medical information or information indicating disabilities or specific illnesses is protected 
by common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional andjob-rclated stress), 455 (1987) (prescription drugs, illnesses. operations, and 
physical handicaps). This office has also found personal financial information not relating 
to a financial transaction between an individual and a governmental hody is generally 
protected by common-law privacy. S'ee Open Records Decision No. 545 (1990) (deferred 
compensation information, participation in voluntary investment program, election of 
optional insurance coverage. mortgage payments, assets, bills. and credit history). Ffowever, 
there is a legitimate public interest in an applicant's background and qualifications for 
government employment. especially where the applicant was seeking a position in law 
enforcement. See Open Records Decision Nos. 562 at 10 (1990).470 at 4 (1987) (public has 
legitimate interest in job qualifications and performance of public employees), 444 
(1986).423 at 2 (19X4) (scope of public employee privacy is narrow). 

Upon review, we conclude a pOliilln of the submitted information is highly 111t1mate or 
embarrassing and of no legitimate public concern. Thus, the department must withhold the 
information we have marked under section 552.10] in conjunction with common-law 
privacy. However. none of the remaining information you have marked is highly intimate 
or embarrassing and a matter of no legitimate public concern. Therefore, the department may 
not withhold any of the remaining information under section 552.101 in conjunction v'vith 
common-law privacy. 
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Constitutional privacy is also encompassed by section 552.101 of the Ciovernment Code. 
Constitutional privacy consists of t\VO interrelated types of privacy: (1) the right to make 
certain kinds of decisions independently, and (2) an individual"s interest in avoiding 
disclosure of personal matters. ORD 455 at 4. The first type protects an individual's 
autonomy within "zones of privacy" which include matters related to marriage. procreation, 
contraception. family relationships. and child rearing and education. ld. The second type 
of constitutional privacy requi res a halancing between the individual's pri \'acy interests and 
the public's need to know information of public concern. ld The scope of information 
protected is narrower than that under the common-law doctrine of privacy; the information 
must concern the "most intimate aspects of human affairs." ld at 5 (citing Ramie v. City of 
HedY1·ig Village, Te.'f({S, 765 F.2d 490 (5th Cir. 1985)). 

The suhmitted Minnesota Multiphasic Personality Inventory ("MMPI") implicates the named 
officer's right to constitutional privacy. We note the MMPI assumes certain components of 
the personality and scores people as 10 these traits on a numerical scale to enahle comparison 
with established norms; a report of an individual's MMPI scores therefore purports to reveal 
highly intimate information about the individual, including negative characteristics. See 
Open Records Decision No. 600 at 5 (1992) (MMPI scores may reveal. inter alia, the 
applicant's tendency toward hysteria. hypochondria, or mood swings). We have determined 
such information implicates an individual's constitutional right to privacy as distinct from 
the indi vidual's common-law right to privacy. ORO 600 at 6 (relying on Whalen 1'. Roe. 429 
·U.S. 5R9 (1977) and J1cKenna v. Forgo, 451 F. Supp. 1355 (D.N.J. 1978». We. therefore, 
conclude the department must withhold the submitted MMPI score sheet. which we have 
marked. under section 552.101 in cllnjul1ction with constitutional privacy. I 

Section 552.10 I of the Government Code also encompasses section 611.002 of the Health 
and Safety Code, which provides in part: 

(a) Communications between a patient and a professional. and records of the 
identity, diagnosis, evaluati\)J1, or treatment of a patient that are created or 
maintained by a professionaL are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 61l.004 or 611.0045. 

Health & Safety Code § 611.002(d)-(b): see also id § 611.001 (defining "patient" and 
··professional"). Section 611.001 defines a "professional" as (1) a person authorized to 
practice medicine. (2) a person licensed or certified by the state to diagnose. evaluate, or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized. licensed. or certified. 5;ee id § 611.001 (2). Sections 611.U04 and 611.0045 

As our ruling is dispositive for this information. we need not address your remaining arguments 
against its disclosure. 
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of the Health and Safety Code provide for access to information that section 611'()02 makes 
confidential only by certain individuals. S'ee id. §§ 611.004, .0045; ORO 565. Upon review. 
we agree the remaining documents you have marked are mental health records that are 
confidential under section 611.002. Thus. the department must withhold this information 
under section 552.101 of the Government Code in conjunction with section 611.002(a) of 
the Health and Safety Code." 

Section 552.1 02(a) excepts from disclosure "information in a personnel lile. the disclosure 
of which would constitute a clearly unwarranted invasion of personal priYcKY:' Gov't Code 
§ 552.1 02(a). The Texas Supreme Court recently held section 552.1 O:2(a) excepts from 
disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. lex. Comptroller o/Pub. Accounts v Aflorney Cell. 0/ 
Tex .. No. 08-0172,2010 WL 4910163 (Tex. Dec. 3. 2010). Having carefully reviewed the 
information at issue. we agree the information you have marked must be \\'ithheld under 
section 552.102(a) of the Government Code. 

Section 552.117(a)(2) excepts from public disclosure the home address and telephone 
number. emergency contact information, social security number, and family member 
information ofa peace officer. regardless of whether the peace officer made an election under 
section 552.024 of the Government Code to keep such information confidential. Act of 
May 24. 2011. 82nd Leg .. R.S .. S.B. 1638, § 2 (to he codified as an amendment to Gov't 
Code ~ 552.117(a)(2». Section 552.117(a)(2) applies to peace officers as defined by 
article ') .12 of the Code of Criminal Procedure. We note that some of the information you 
have marked does not consist of a horne address, home telephone number. emergency contact 
information. social security number. or family memher information of the officer at issue. 
Therefore, this information may not be withheld under section 552.117 of the Government 
Code. Accordingly. the department must withhold only the information \ve have marked 
under section 552.117(a)(2) of the (Jovernment Code.} 

Section 552.130 of the Government Code excepts from disclosure information relating to a 
motor \ehicle operator's or driver's license or permit issued by an agency of this state or 
another state or country. Act of I'vlay 24. 20 II, 8:2nd Leg .. R.S .. S.B, 1638. § 4 (to be 
codified as an amendment to Gov't (ode § 552.130). Upon review. we agree the department 
must \vithhold the driver's license infornlation you have marked under s.:ction 552.130. 

'As our ruling for this inforl11~!tion is dispositive. we need not addres\ your claim under 
section 415.057 of the Health and Safety Code. except to note this section was repealed b\ the 76th Legislature. 
See Act of May 13. 1999. 76th Leg .. R.S. ch. 388, § 6(b)(I). 1999 Tex. Gen. Laws 1430. 2440. 
Section 1701.306 of the Occupations Code is the current statute covering this t: pe of information. 

As our ruling i~ dispositive. we need not address your remaining argument against disclosure for this 
in formal ion. 
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Section 552.136 of the Government Code provides in part that "[n]otwithstanding any other 
provision of[the Act], a credit card, debit card. charge card. or access device number that is 
collected. assembled. or maintained by or for a governmental body is confidential.·· Gov't 
Code ~ 552.136(b): see id. § 552.136(a) (defining "access device'} The submitted 
information includes employee identification numbers. which you "tate are used in 
conjunction with one additional digit to access the employee's bank account. Accordingly. 
the department must withhold the employee identification numbers you have marked under 
section 552.136 of the Government Code. However. we find you have failed to explain how 
the passport number at issue consists of an access device number used to obtain money. 
goods. services. or any item of value. or used to initiate the transfer of funds. See id 
§ 552.136(a). Therefore, you have t~liled to demonstrate the applicability ofsection 552.136 
to this number. and the department may not withhold it on that ground. 

Finally. we note you have also raised section 552.101 of the Government Code in 
conjunction with section 773.092 or the Health and Safety Code. However. you have not 
identified any information you wish to withhold under this statute. and we note none of the 
remaining information is subject to this statute. Accordingly. this ruling does not address 
this argument. 

In summary. the department must withhold the information you marked under 
section 552.101 of the Government Code in conjunction with chapter411 of the Government 
Code and federal law. The information we have marked may be released only in accordance 
with the MPA. The department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy and 
constitutional privacy. The department must withhold the information you have marked 
under section 552.101 of the Government Code in conjunction vvith section 611.002(a) of 
the Health and Safety Code and under section 552.102 of the Government Code. The 
department must withhold the information we have marked under section 552.117(a)(2) of 
the GO\ernment Code. The department must withhold the driver's license information you 
have marked under section 552.130 of the Government Code and the empl(lyee identification 
numbers you have marked under section 552.136 of the Government Code. The remaining 
information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore. this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 

responsibilities. please visit our website at ~~~-'~~="'-"-'",=~~~~...:.c-,-~~~~;.c' 
or call the Office of the Attorney General's Open Government lIotline. toll free. 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
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information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General. toll free, at (?';88) 672-6787. 

Sarah ('asterline 
Assistant Attorney General 
Open Records Division 

SEC/ag 

Ref: 10# 433711 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


