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GREG ABBOTT
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Ms. Zeena Angadicheril

Office of General Counsel

The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2011-16553
Dear Ms. Angadicheril:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the ““Act”), chapter 552 of the Government Code. Your request was
assigned ID# 435763 (OGCH# 139294).

The University of Texas Medical Branch at Galveston (the “university”) received a request
for (1) the annual salaries of nurses and administrators, broken down by name and title,
from 2006 to the date of the request, (2) any documents describing changes in patient
financial eligibility policies or guidelines for deliveries or tubal ligations, including any
documents discussing the impact of a change, (3) any documents describing changes in
policy or guidelines affecting hospital capacity, pre-registration of patients, and patient
choice of hospital, and (4) any documents discussing declining patients at Austin Women’s
Hospital (the “AWH”)." You state you are releasing some of the requested information. You
claim a portion of the remaining requested information is not subject to the Act. You also
claim the information at issue is excepted from disclosure under sections 552.101, 552.111,
552.136, and 552.137 of the Government Code. Further, you state that the submitted
documents may contain proprietary information of a third party subject to exception under
the Act. Accordingly, you provide documentation showing that the university notified Seton
Healthcare (“Seton”) of the request for information and of its right to submit arguments to
this office as to why the submitted information should not be released. See Gov't

"You state the university sought and received clarification of the information requested. See Gov't
Code § 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbort, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request
for information, the ten-day period to request an attorney general ruling is measured from the date the request

is clarified or narrowed).
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Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor
to section 552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception in the Act in certain circumstances). We have considered
the exceptions you claim and reviewed the submitted representative sample of information.”

Initially, we address your argument that portions of the submitted information are not subject
to the Act. You contend that, pursuant to section 181.006 of the Health and Safety Code, the
information you have marked is not subject to the Act. Section 181.000 states that: [flora
covered entity that is a governmental unit, an individual’s protected health information:

(1) includes any information that reflects that an individual received health
care from the covered entity; and

(2) 1s not public information and is not subject to disclosure under [the Act].

Health & Safety Code § 181.006. Subsection 181.006(2) does not remove protected health
information from the Act’s application, but rather states this information 1s “not public
information and is not subject to disclosure under [the Act].” We interpret this to mean a
covered entity’s protected health information is subject to the Act’s application.
Furthermore, this statute, when demonstrated to be applicable, makes confidential the
information it covers. Thus, we will consider your arguments for this information, as well
as the other submitted information.

We next note that an interested third party is allowed ten business days after the date of'its
receipt of the governmental body’s notice to submit its reasons, if any, as to why information
relating to that party should not be released. See Gov’t Code § 552.305(d)(2)(B). Asofthe
date of this letter, this office has not received comments from Seton explaining why the
submitted information should not be released. As we have not received any arguments from
Seton, we have no basis for concluding that any portion of the submitted information
constitutes its proprietary information. See id. § 552.110(a)-(b); Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3.
Accordingly, the university may not withhold any of the information at issue on the basis of
any proprietary interest Seton may have in the information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t

*We assume the “representative sample” of information submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent those records contain substantially different types of information than those submitted to this
office.
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Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 161.032 of the Health and Safety Code, which provides in part:

(a) The records and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(¢) Records, information, or reports of a medical committee . . . and records,
information, or reports provided by a medical committee . . . to the governing
body of a public hospital . . . are not subject to disclosure under Chapter 552,
Government Code.

(f) This section and Subchapter A, Chapter 160, Occupations Code, do not
apply to records made or maintained in the regular course of business by a
hospital, health maintenance organization, medical organization, university
medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health & Safety Code § 161.032(a), (c), (f). Section 161.031(a) defines a “medical
committee” as “any committee . . . of (3) a university medical school or health science
center[.]” Id. § 161.031(a)(3). Section 161.0315 provides in relevant part that “[t}he
governing body of a hospital [or] university medical school or health science center . . . may
form ...amedical committee, as defined by Section 161.031, to evaluate medical and health
care services[.]” Id. § 161.0315(a).

The precise scope of the “medical committee” provision has been the subject of a number
ofjudicial decisions. See, e.g., Memorial Hosp.—The Woodlands v. McCown, 927 S.W.2d 1
(Tex. 1996); Barnes v. Whittington, 751 S.W.2d 493 (Tex. 1988); Jordan v. Fourth Supreme
Judicial Dist., 701 S.W.2d 644 (Tex. 1986). These cases establish that “documents
generated by the committee in order to conduct open and thorough review” are confidential.
This protection extends “to documents that have been prepared by or at the direction of the
committee for committee purposes.” Jordan, 701 S.W.2d at 647-48. Protection does not
extend to documents “gratuitously submitted to a committee” or “‘created without committee
impetus and purpose.” Id. at 648; see also Open Records Decision No. 591 (1991)
(construing, among other statutes, statutory predecessor to section 161.032). We note
section 161.032 does not make confidential “records made or maintained in the regular
course of business by a . . . university medical center or health science center[.]” Health &
Safety Code § 161.032(f); see McCown, 927 S.W.2d at 10 (stating that reference to statutory
predecessor to Occ. Code § 160.007 in Health and Safety Code § 161.032 is clear signal that
records should be accorded same treatment under both statutes in determining if they were
made in ordinary course of business). The phrase “records made or maintained in the regular
course of business’ has been construed to mean records that are neither created nor obtained
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in connection with a medical committee’s deliberative proceedings. See McCown, 927
S.W.2d at 9-10 (discussing Barnes, 751 S.W.2d 493, and Jordan, 701 S.W.2d 644).

You state the submitted information was specifically created by or at the direction of the
university’s Provider Committee and the university’s Quality Management Committee
(collectively, the “committees™). You inform us the Provider Committee is composed of
university employees from various departments who are charged with evaluation of the
processes and policies involving the care continuum for patients treated at the AWH and its
community-based clinics. You further state the university’s Quality Management Committee
is composed of representatives from various departments and is responsible for evaluating
patient care offered by university employees and making recommendations for the
development of programs and policies to address quality assurance, patient safety, and risk
management issues at the AWH and throughout the university. We understand the
committees were formed to evaluate medical and health care services. Based on your
representations, we agree these committees are “medical committees” under section 161.031
of the Health and Safety Code. Upon review, we find the majority of the submitted
information was prepared at the direction of the named committees and for committee
purposes. Accordingly, the university must withhold the information we have marked under
section 552.101 in conjunction with section 161.032 of the Health and Safety Code.
However, upon review, we find you have failed to demonstrate how the remaining
information was not created in the regular course of business. See McCown, 927 S.W.2d
at 10 (regular course of business means “records kept in connection with the treatment of . . .
individual patients as well as the business and administrative files and papers apart from
committee deliberations” and privilege does not prevent discovery of material presented to
hospital committee if otherwise available and “offered or proved by means apart from the
record of the committee.” (quoting Texarkana Memorial Hosp., 551 S.W.2d at 35-6)).
Therefore, we find you have not established the remaining information is confidential under
section 161.032, and the university may not withhold it under section 552.101 on that basis.

Section 552.101 also encompasses section 181.006 of the Health and Safety Code. Asnoted
above, section 181.006 states that “[f]or a covered entity that is a governmental unit, an
individual’s protected health information . . . is not public information and is not subject to
disclosure under [the Act].” Health & Safety Code § 181.0006. Section 181.001(b)(2) defines
“[c]overed entity,” in part, as “any person who:

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in part,
and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care payer,
governmental unit, information or computer management entity, school,
health researcher, health care facility, clinic, health care provider, or person
who maintains an Internet site[.]
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1d.§ 181.001(b)(2). You inform us the university operates a hospital that provides healthcare
and maintains health information for the individuals it serves, including information showing
that an individual received medical care from the university. You indicate the information
collected, used, and stored by the university consists of protected health information. Thus,
you claim the university is a covered entity for the purposes of section 181.006 of the Health
and Safety Code.

In order to determine whether the university is a covered entity for the purposes of
section 181.006 of the Health and Safety Code, we must address whether the university
engages in the practice of collecting, analyzing, using, evaluating, storing or transmitting
protected health information. Section 181.001 states that “[u]nless otherwise defined in this
chapter, each term that is used in this chapter has the meaning assigned by the Health
Insurance Portability and Accountability Act and Privacy Standards [“HIPAA™].”
Id. § 181.001(a). Accordingly, as chapter 181 does not define “protected health
information,” we turn to HIPAA’s definition of the term. HIPAA defines “protected health
iformation” as individually identifiable health information that is transmitted or maintained
in electronic media or any other form or medium. See 45 C.F.R. § 160.103. HIPAA defines
“individually identifiable health information™ as information that is a subset of health
information, including demographic information collected from an individual, and:

(1) Is created or received by a health care provider, health plan, employer, or
health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or
condition of an individual; the provision of health care to an individual; or the
past, present, or future payment for the provision of health care to an
individual; and

(1) That identifies the individual; or

(1) With respect to which there is a reasonable basis to believe the
information can be used to identify the individual.

45 C.F.R. § 160.103. You state some of the information you have marked was received by
the university as a health care provider and relates to the provision of health care to a named
individual. Upon review, we find this information consists of protected health information
for purposes of section 181.006 of the Health and Safety Code. You indicate the university
collects and stores this information for the purposes of providing health care-related services.
Therefore, with respect to this information, the university is a health care entity that is in the
practice of collecting, using, and storing protected health information, and, consequently, is
a covered entity for the purposes of section 181.006 of the Health and Safety Code.
Accordingly, the university must withhold the information you have marked, and the
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additional information we have marked, under section 552.101 of the Government Code in
conjunction with section 181.006 of the Health and Safety Code.’

Section 552.111 of the Government Code excepts from disclosure “an interagency or
intra agency memorandum or letter that would not be available by law to a party in litigation
with the agency.” Gov’t Code § 552.111. This section encompasses the deliberative process
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.111
is to protect advice, opinion, and recommendation in the decisional process and to encourage
open and frank discussion in the deliberative process. See Austinv. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

In Open Records Decision No. 615, this office reexamined the predecessor to the
section 552.111 exception in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications consisting of
advice, recommendations, and opinions reflecting the policymaking processes of the
governmental body. See ORD 615 at 5. A governmental body’s policymaking functions do
not encompass internal administrative or personnel matters, and disclosure of information
relating to such matters will not inhibit free discussion among agency personnel as to policy
issues. Id.; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351 (Tex. 2000)
(section 552.111 not applicable to personnel-related communications that did not involve
policymaking). However, a governmental body’s policymaking functions do include
administrative and personnel matters of broad scope that affect the governmental body’s
policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. Butif
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual date impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

This office has also concluded that a preliminary draft of a document that is intended for
public release in its final form necessarily represents the drafter’s advice opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

*As our ruling is dispositive, we need not address your remaining argument for this information.
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You state the information at issue consists of communications between employees of the
university reflecting their deliberations regarding changes to the AWH’s admission and pre-
registration policies. You further state portions of the submitted information consists of
drafts of documents intended for public release in their final form. Based on these
representations and our review, we agree the information we have marked consists of advice,
opinion, and recommendations of the university regarding policymaking matters. Therefore,
the university may withhold the information we have marked under section 552.111 of the
Government Code. However, we find the remaining information is factual or you have not
demonstrated it constitutes advice, opinion, or recommendations on a policymaking matter.
Accordingly, the university may not withhold any of the remaining information at issue under
section 552.111 of the Government Code on basis of the deliberative process privilege.

Section 552.136 of the Government Code provides that “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). This office has
determined an insurance policy number is an access device for purposes of section 552.136.
The university must withhold the access device number you have marked under
section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address 1s of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
We note section 552.137 is not applicable to an institutional e-mail address, an Internet
website address, the general e-mail address of a business, an e-mail address of a person who
has a contractual relationship with a governmental body, or an e-mail address maintained by
a governmental entity for one of its officials or employees. The marked e-mail addresses are
not of any of the types specifically excluded by section 552.137(c). You state the owners of
the e-mail addresses have not consented to the release of their e-mail addresses.
Accordingly, the university must withhold the e-mail addresses you have marked under
section 552.137 of the Government Code.”

In summary, the university must withhold the information we have marked under
section 161.032 of the Health and Safety Code and the information you have marked under
section 181.006 of the Health and Safety Code in conjunction with section 552.101 of the
Government Code. The university may withhold the information you have marked under
section 552.111 of the Government Code. The university must withhold the access device
number you have marked under section 552.136 of the Government Code and the e-mail

“We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including an e-mail address
of a member of the public under section 552.137 of the Government Code, without the necessity of requesting
an attorney general decision.
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addresses you have marked under section 552.137 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp://www.oag.state.tx.us/open/index_orl.php
or call the Office of the Afttorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Smcere ’
?f}; 5?

i

Zg fé’iff@fﬂ

f; Jonathem Miles
{;‘ Assistant Attorney General
Open Records Division
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Relr  ID# 435763
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Dr. Theodore N. Held
Obstetrics/Gynecology

Seton Healthcare

1313 Red River Street, Suite 320
Austin, Texas 78701

(w/o enclosures)



