
November 14, 2011 

Richard L. Bilbie 
Assistant City Attorney 
City of Harlingen 
P.O. Box 2207 
Harlingen, Texas 78551 

Bllbie: 

ask whether certain information is subject to required Ie 

Public Information Act (the "AcC), chapter 552 of the Government 
assigned ID# 436066. 

The Harlingen Police Department (the "department") received a 

OR2011-l6714 

related to a specified incident involving three named individuals. You claJm the 
information is excepted from disclosure under sections 552.101,552.108, 552.1150 
Government Code. We have considered the exceptions you 
information you submitted. We also have considered the comments we 
requestor. See Gov't Code § 552.304 (any person may submit written comments stating 
information at issue in request for attorney general decision should or should not 
released). 

Section 552.101 of the Government Code excepts from disclosure "information 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. This exception encompasses information other statutes make confidential. You 
claim 552.101 in conjunction with section 261.201 of the Family Code, which Il1 

(a) [T]he following information is confidential, is not subject to 
release under [the Act], and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 
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(1) a report of alleged or suspected abuse or neglect made this 
chapter and the identity of the person making the 

as otherwise provided in 
records, communications, audiotapes, videotapes, 
used or developed in an investigation under this chapter or 111 

providing services as a result of an investigation. 

(k) Notwithstanding Subsection (a), an investigating agency, other than the 
[Texas Department of Family and Protective Services] or the Texas Youth 
Commission, on request, shall provide to the parent, managing conservator, 
or other legal representative of a child who is the subject of reported abuse 
or neglect, or to the child ifthe child is at least 18 years of age, information 
concerning the reported abuse or neglect that would otherwise be confidential 
under this section. The investigating agency shall withhold information 
under this subsection if the parent, managing conservator, or 
representative of the child requesting the information is alleged to 
committed the abuse or neglect. 

(I) Before a child or a parent, managing conservator, or 
representative of a child may inspect or copy a record or file concerning 
child under Subsection (k), the custodian of the record or file must redact: 

(2) any information that is excepted from required disclosure 
[the Act], or other Jaw[.] 

Code § 261.201(a), (k), (1)(2). We find the submitted information was 
developed in an investigation of alleged or suspected child neglect under chapter 

Code, so as to be generally confidential under section 261 1 
§§ 261.001 ( 4) (defining "neglect" for purposes ofFam. Code ch. 261), 1 

for purposes of Fam. Code title 5). In this instance, however, the is 
for a parent of the child who was the victim of the alleged or suspected neglect, 

requestor's client is not accused of committing the neglect. Therefore, the department 
not withhold the information at issue from this requestor on basis 

261.201 (a). See iel. § 261.201 (k). Section 261.201 (1)(2) provides, 
mformation excepted from disclosure under the Act or other law may be 
§ 261.201 (1)(2). Therefore, we will consider your other arguments against disclosure 
submitted infOlmation. 

also claim section 552.101 ofthe Government Code in conjunction with section 5 
of the Family Code, which provides in part: 
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(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and inforn1ation stored, by electronic means or 

a or 
to the public and shall be: 

(1) ifmaintained on paper or microfilm, kept separate trom adult 
and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state 
or federal depository, except as provided by Subchapters B, D, and E. 

ILl. § 58.007( c); see id. § 51.03( a)-(b ) (defining "delinquent conduct" and "conduct indicating 
need for supervision" for purposes of F am. Code tit. 3). Section 58.007 (c) is app licab Ie to 
records of juvenile conduct that occun'ed on or after September 1, 1997. See Act of 
June 1997, 75th Leg., R.S., ch. 1086, §§ 20, 55(£1), 1997 Tex. Gen. Laws 4179, 4187, 4199; 
Open Records Decision No. 644 (1996). The juvenile must have been at least 10 years old 
and less than 17 years of age when the conduct occurred. See Fam. Code § 51.02(2) 
(dcfining "child" for purposes of title 3 of Family Code). Section 58.007( c) is not applicable 
to information that relates to ajuvenile as a complainant, victim, witness, or other 
party and not as a suspect or offender. In this instancc, the information at issue does not 
involve a juvenile suspect or offender. We therefore conclude the department may not 
withhold any of the submitted information under section 552.101 of the Government 
in conjunction with section 58.007 of the Family Code. 

note the submitted inforn1ation includes records of the provision of emergency 
services ("EMS"). Section 552.101 of the Government Code also 
section 773.091 of the Health and Safety Code, which provides in part: 

(b) Records ofthe identity, eval nation or treatment of a patient by 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) Any person who receives inforn1ation from confidential communications 
or records as described by this chapter, other than a person listed in 
Section 773.092 who is acting on the survivor's behalf, may not disclose 
infornlation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was obtained. 

Health & Safety Code § 773.091(b)-(c). Section 773.091 (g) provides that 
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[t]he privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, sex, 

a lS 

§ 773.091(g). We have marked EMS records that are confidential under 773 
note such records may be disclosed to "any person who bears a written consent ofthe 
or other persons authorized to act on the patient's behalf for the release of confidential 
information." Id. §§ 773.092(e)(4), .093. Among the individuals authorized to act on the 
patient's behalf in providing written consent is a "personal representative" if the patient is 
deceased. Id. Section 773.093 of the Health and Safety Code provides that a consent for 
release of EMS records must specify: (1) the infonnation or records to be covered by the 
release; (2) the reasons or purpose for the release; and (3) the person to whom the 
information is to be released. Thus, if the department receives the proper written consent, 
then the marked EMS records must be released in their entirety in accordance with 
sections 773.092 and 773.093 of the Health and Safety Code. If the department does not 
receive the proper consent, then with the exception of the infonnation subject to 
section 773.091 (g), which is not confidential, the department must withhold the marked 
records under section 552.101 of the Government Code in conj unction 
section 773.091(b) of the Health and Safety Code. 

also note the submitted infonnation includes a court document. Section 
Government Code provides for required public disclosure of "information that is 

contained in a public court record," unless the inforn1ation is expressly 
other law. Gov't Code § 552.022(a)(l7). Thus, the court document we have marked is 
subject to disclosure under section 552.022(a)(17). Although you seek to withhold the court 
document on privacy grounds under section 552.101 of the Government Code, we note 
common-law privacy is not applicable to information contained in public court records. See 
Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) (sexual assault victim's privacy· 
not violated by release of inforn1ation in public court document). You also claim court 
document is excepted from disclosure under section 552.108 of the Govemment Code, which 
is a discretionary exception to disclosure that protects a govemmental body's interests and 

be waived. See Gov't Code § 552.007; Open Records Decision Nos. 665 at 2 n.5 
(discretionary exceptions generally), 177 at 3 (1977) (statutory predecessor to Gov't Code 
§ 552.108 subject to waiver). As such, section 552.108 is not other law that makes 
information expressly confidential for purposes of section 552.022(a)(17). Therefore, the 
department may not withhold the court document under section 552.101 of the Govemment 
Code in conjunction with common-law privacy or section 552.108 of the Government Code. 
Instead, the court document must be released pursuant to section 552.022(a)(l7) of the 
Govemment Code. 

Next, we address your claim under section 552.108(a)(2) of the Govemment 
remammg infonnation at issue, including any infonnation encompassed 
section 773.091(g) of the Health and Safety Code that is not otherwise subject to release 
under sections 773.092 and 773.093. Section 552.108(a)(2) excepts from disclosure 
"[ i]nfom1ation held by a law enforcement agency or prosecutor that deals with the detection, 
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investigation, or prosecution of crime ... if ... it is infonnation that deals with the detection, 
or prosecution of crime only relation to an investigation that did not 
or adj udication[.]" § 1 A 

must reasonably explain how and why section 108 is applicable to 
at issue. See id. § 552.301(e)(l parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 
state, and have provided documentation reflecting, the remaining information at issue is 
related to a concluded criminal investigation that did not result in a conviction or a deferred 
adjudication. Based on your representation and documentation, we conclude 
section 552.1 08( a)(2) is generally applicable to the remaining information. 

We note section 552.108 does not except from disclosure "basic inforn1ation about an 
arrested person, an arrest, or a crime." Gov't Code § 552.108(c). Section 552.1 08(c) refers 
to the basic front-page infonnation held to be public in Houston Chronicle Puhlishing Co. 
v. City o/Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd 
n.r.e. per curiam, 536 S. W.2d 559 (Tex. 1976). Basic inforn1ation includes the identification 
and description ofthe complainant and a detailed description of the offense. See 531 S. W .2d 
at 186-88; Open Records Decision No. 127 (1976) (summarizing types of information 
deemed public by Houston Chronicle). The department must release basic infornlation, even 
if the infonnation does not literally appear on the front page of an offense or arrest report. 

We understand you to contend the basic infonnation is protected by common-law privacy 
under section 552.101 ofthe Government Code. We note the inforn1ation at issue pertains 
to the death of a child. Because privacy is a personal right that lapses at death, a deceased 
mdividual has no personal right to pnvacy. See Moore v. Charles B. Pierce Enters. 
Inc., 589 S.W.2d 489 (Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); Justice v. Belo 
Broadcasting Corp., 472 F. Supp. 145 (N.D. Tex. 1979); Attorney General Opinions lM-229 
(1984); H-917 (1976); Open Records Decision No. 272 (1981). Nevertheless, Cnited 
States Supreme Court has held surviving family members can have a privacy interest in 
inforn1ation relating to their deceased relatives. See Nat 'I Archives & Records Admin. v. 
Favish, 541 U.S. 157 (2004). In this instance, however, the requestor is an attomey for a 
parent of the deceased child. As such, the requestor has a right of access under 
section 552.023 of the Government Code to any information relating to her client's child that 

department might be required to withhold from the public on privacy grounds under 
Favish. See Gov't Code § 552.023. 1 We therefore conclude the department may not 
withhold any of the basic infonnation under section 552.101 of the Government Code in 
conjunction with common-law privacy. Instead, the department must release basic 
infonnation in accordance with section 552.1 08( c). See ORD 127 at 3-4. The department 
may withhold the remaining inforn1ation at issue under section 552.108(a)(2) of the 
Government Code, including any infonnation encompassed by section 773.091 (g) 
Health and Safety Code that is not otherwise subject to release under sections 773.092 
and 773.093. 

1 Section 552.023 provides in part that "[ a] person or a person's authorized representative has a special 
right of access, beyond the right of the general public, to information held by a governmental body that relates 
to the person and that is protected from public disclosure by laws intended to protect that person's privacy 
interests." Gov't Code § 552.023(a). 
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In summary, the department (1) must withhold the marked EMS records under 
section 552.101 of the Government Code in conjunction with section 773.091(b) of the 

and subjectto 1 
department receives the proper written consent for release 
and 773.093 of the Health and Safety Code; (2) must release the marked court document 
pursuant to section 552.022(a)(17) ofthe Government Code; and (3) may withhold the rest 
ofthe submitted information under section 552.1 08(a)(2) of the Government Code, including 
any information encompassed by section 773.091(g) of the Health and Safety Code that is 
not otherwise subject to release under sections 773.092 and 773.093, except for basic 
information under section 552.1 08( c). As we are able to make these determinations, we need 
not address your other arguments against disclosure. 2 

This letter ruling is limited to the particular inforn1ation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detern1ination regarding any other inforn1ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infOlmation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Assistant Attorney General 
Open Records Division 

JWM/em 

Ref: ID# 436066 

Submitted documents 

c: Requestor 
(w/o enclosures) 

"We note the requestor has a right of access to information the department ,vould be required to 
withhold from the general public. Should the department receive another request for these same records from 
a different requestor, the department should resubmit these records and request another ruling. See Gov 't Code 
~~ 552.301(a), .302. 


