
November 17,2011 

Mr. Eric D. Bentley 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Senior Assistant General Counsel 
University of Houston System 
311 E Cullen Building 
Houston, Texas 77204-2028 

Dear Mr. Bentley: 

OR2011-17022 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 436372. 

The University of Houston (the "university") received a request for information concerning 
the fitness for duty and death of a named employee. You claim some of the requested 
information is excepted from disclosure under sections 552.107 and 552.111 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. Gov't Code § 552.107(1). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that 
the information constitutes or documents a communication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVID. 503(b)( 1). The 
privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 
(Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if 
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attorney acting in a capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and concerning 
a matter of common interest therein. See TEX R. EVID. 503(b)(1). Thus, a governmental 
body must inform this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential communication, id., meaning it was "not intended to be disclosed to third 
persons other than those to whom disclosure is made in furtherance of the rendition of 
professional legal services to the client or those reasonably necessary for the transmission of 
the communication." Id. 503( a)( 5). Whether a communication meets this definition depends 
on the intent of the parties involved at the time the information was communicated. 
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). 
Section 552.107(1) generally excepts an entire communication that is demonstrated to be 
protected by the attorney-client privilege, unless otherwise waived by the governmental body. 
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire 

communication, including facts contained therein). You state the communications for which 
you claim section 552.107(1) involve attorneys and employees of the university that were 
made in order to facilitate a legal inquiry into the circumstances surrounding the death of the 
named employee. We understand the communications were intended to be confidential and 
have remained confidential. Based on your representations and our review, we find the 
university may withhold the information at issue under section 552.1 07( 1) of the 
Government Code. 1 

Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or Jetter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this 
exception is to protect advice, opinion, and recommendation in the decisional process and 
to encourage open and frank discussion in the deliberative process. See Austin v. City of San 
Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, orig. proceeding); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.\V.2d 408 (Tex. App.-Austin 1992, orig. proceeding). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, opinions, recommendations, and other material reflecting the policymaking processes 

lAs our ruling is dispositive, we do not consider your remaining argument against disclosure of this 
information. 
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of the governmental body. See ORD 615 at 5. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Further, section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. Arlington Indep. Sch. 
Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 
at 5. But iffactual information is so inextricably intertwined with material involving advice, 
opinion, or recommendation as to make severance ofthe factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). Upon review, we find the information you seek to withhold under 
section 552,111 pertains to a routine internal personnel matter. As you have not 
demonstrated how this information involves policymaking pertaining to personnel matters 
of a broad scope, we conclude the university may not withhold the information at issue under 
section 552.111 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."2 Gov't 
Code § 552.10 1. Section 552.101 encompasses the Medical Practice Act (the "MPA"), 
subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA provides, in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b)-(c). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987),370 (1983), 343 
(1982). Medical records must be released on receipt of the patient's signed, written consent, 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). 
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provided the consent specifies (1) the information to be covered by the release, (2) the 
reasons or purposes for the release, and (3) the person to whom the information is to be 
released. See Occ. Code §§ 159.004, .005. The medical records of a deceased patient may 
be released only on the signed written consent of the decedent's personal representative. See 
id. § 159.005(a)(5). Any subsequent release of medical records must be consistent with the 
purposes for which the governmental body obtained the records. See id. § 159.002(c); Open 
Records Decision No. 565 at 7 (1990). We have marked the medical record that must be 
withheld from the requestor under section 552.101 of the Government Code in conjunction 
with section 159.002 of the MPA, unless the university receives consent for release that 
complies with section 159.005(a)(5) of the MPA. 

Section 552.101 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center or by the Texas Crime Information Center is confidential under federal 
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. Open Records Decision 
No. 565 at 7 (1990). The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Id. at 10-12. Section 411.083 of the Government Code 
deems confidential CHRI the Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter F of the 
Government Code. See Gov't Code § 411.083. Section 411.083(b)(1) and 411.089(a) ofthe 
Government Code authorize a criminal justice agency to obtain CHRI; however, a criminal 
justice agency may not release CHRI except to another criminal justice agency for criminal 
justice purposes. See id. § 411.089(b)(1). Upon review, we find the information we have 
marked constitutes CHRI that must be withheld under section 552.101 of the Government 
Code in conjunction with section 411.083 of the Government Code. 

Section 552. 101 of the Government Code also encompasses section 11 of article 49.25 of the 
Code of Criminal Procedure, which provides: 

The medical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and manner of death, and 
shall issue a death certificate .... The records are subject to required public 
disclosure in accordance with Chapter 552, Government Code, except that a 
photograph or x-ray of a body taken during an autopsy is excepted from 
required public disclosure in accordance with Chapter 552, Government 
Code, but is subject to disclosure: 

(1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 
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Crim. Proc. Code art. 49.25, § 11. Upon review, we find the submitted autopsy photographs 
contain photographs of the decedent's body taken during an autopsy, and neither of the 
statutory exceptions to confidentiality is applicable in this instance. Thus, we conclude the 
university must withhold the submitted autopsy photographs that depict the decedent's body 
under section 552.lO 1 of the Government Code in conjunction with section 11 of 
article 49.25 of the Code of Criminal Procedure. 

Section 552.101 of the Government Code also encompasses section 550.065(b) of the 
Transportation Code, which states that, except as provided by subsection (c) or (e), accident 
reports are privileged and confidential. Transp. Code § 550.065(b). Section 550.065(c)(4) 
provides for the release of accident reports to a person who provides two of the following 
three pieces of information: (1) the date ofthe accident; (2) the name of any person involved 
in the accident; and (3) the specific location of the accident. Id. § 550.065( c)( 4). Under this 
provision, the Texas Department of Transportation or another governmental entity is required 
to release a copy of an accident report to a person who provides the agency with two or more 
pieces of information specified by the statute. In this case, the requestor has not provided the 
university with two of the three pieces of information. Thus, the university must withhold 
the submitted CR-3 accident report under section 552.101 of the Government Code in 
conjunction with section 550.065(b) of the Transportation Code. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure a peace 
officer's home address and telephone number, emergency contact information, social security 
number, and family member information regardless of whether the peace officer made an 
election under section 552.024 of the Government Code. Act of May 24,2011, 82nd Leg., 
R.S., S.B. 1638, § 2 (to be codified as an amendment to Gov't Code § 552.117(a)(2». 
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. Upon review, the university must withhold the information we have 
marked under section 552.117(a)(2) of the Government Code. 

In summary, the university may withhold the information at issue under section 552.107(1) 
of the Government Code. The university must withhold the medical record we have marked 
under section 552.101 of the Government Code in conjunction with section 159.002 of the 
MPA, unless the university receives consent tor release that complies with 
section 159.005(a)(5) of the MPA. The university must withhold the CRRI we have marked 
under section 552.101 of the Government Code in conjunction with section 41l.083 of the 
Government Code. The university must withhold the autopsy photographs that depict the 
decedent's body under section 552.lOl of the Government Code in conjunction with 
section 11 of article 49.25 of the Code of Criminal Procedure. The university must withhold 
the submitted CR-3 crash report under section 552.101 of the Government Code in 
conjunction with section 550.065(b) of the Transportation Code. The university must 
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withhold the information we have marked under section 552.117(a)(2) of the Government 
Code. The remaining information must be released.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the aliowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney toll free at (888) 672-6787. 

NF/agn 

Ref: ID# 436372 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

3We note the requestor has a special right of access to some of the information being released. See 
Gov't Code § 552.023(b) (governmental body may not deny access to person to whom information relates or 
person's agent on ground that information is considered confidential by privacy principles); Open Records 
Decision No. 481 at 4 (1987) (privacy theories not implicated when individuals request information concerning 
themselves). Therefore, if the university receives another requestor for this same information from a different 
requestor, it must again seek a ruling from this office. 


