
November 18,2011 

Ms. Amy L. Sims 
Assistant City Attorney 
City of Lubbock 
P.O. Box 2000 
Lubbock, Texas 79457 

Dear Ms. Sims: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

OR2011-17081 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 436427. 

The City of Lubbock (the "city") received a request for all grievances filed by employees 
from June 1,2011 through the date ofthe request. I You claim that the submitted information 
is excepted from disclosure under sections 552.101, 552.102, 552.117, and 552.130 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the common-law right of privacy, which 
protects information ifit (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs ofthis 

IWe note the requestor modified his request. See Gov't Code § 552.222(b )(stating that if information 
requested is unclear to governmental body or if a large amount of information has been requested, governmental 
body may ask requestor to clarify or narrow request, but may not inquire into purpose for which information 
will be used); City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding that when governmental entity, 
acting in good faith, requests clarification of unclear or overbroad request for public information, ten-business
day period to request attorney general opinion is measured from date the request is clarified or narrowed). 
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test must be satisfied. Id. at 681-82. The types of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. Whether information is subject to a legitimate public interest and 
therefore not protected by common-law privacy must be determined on a case-by-case basis. 
See Open Records Decision No. 373 (1983). 

This office has found that the following types of information are excepted from required 
public disclosure under common-law privacy: some kinds of medical information or 
information indicating disabilities or specific illnesses, see Open Records Decision Nos. 470 
(1987) (illness from severe emotional andjob-related stress), 455 (1987) (prescription drugs, 
illnesses, operations, and physical handicaps); and information concerning the intimate 
relations between individuals and their family members, see ORD 470. However, this office 
has noted the behavior of a public employee in the workplace and the conditions for his or 
her continued employment are generally matters of legitimate public interest that are not 
protected by common-law privacy. See Open Records Decision No. 438 (1986). Likewise, 
information about a public employee's qualifications, disciplinary action, and background 
is generally not protected by common-law privacy. See Open Records Decision Nos. 444 
at 5-6 (1986) (public has interest in public employee's qualifications and performance and 
the circumstances of his resignation or termination), 405 at 2-3 (1983) (public has interest 
in manner in which public employee performs his job), 329 at 2 (1982) (information relating 
to complaints against public employees and discipline resulting therefrom is not protected 
under former sections 552.101 or 552.102), 208 at 2 (1978) (information relating to 
complaint against public employee and disposition of the complaint is not protected under 
either the constitutional or common-law right of privacy). Upon review, we find you have 
failed to demonstrate that any ofthe information at issue is highly intimate or embarrassing 
and not of legitimate public concern. Therefore, the city may not withhold any of the 
information at issue on this basis. 

You also claim the information at issue is excepted from disclosure under section 552.102 
of the Government Code. Section 552.1 02( a) excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.l02(a). You assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test under section 552.101, which 
is discussed above. See Indus. Found., 540 S.W.2d at 685. In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546,549-51 (Tex. App.-Austin 1983, writ ref'd n.r.e.), the 
court ruled the privacy test under section 552.1 02( a) is the same as the Industrial Foundation 
privacy test. However, the Texas Supreme Court recently expressly disagreed with Hubert's 
interpretation of section 552.1 02( a) and held its privacy standard differs from the Industrial 
Foundation test under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. 
ofTex., No. 08-0172,2010 WL 4910163, at *5 (Tex. Dec. 3,2010). The supreme court then 
considered the applicability of section 552.102, and has held section 552.1 02(a) excepts from 
disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. Id. at *10. Upon review, we find no portion of the 
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remaining information at issue is excepted under section 552.102(a). Accordingly, the city 
may not withhold any of the remaining information at issue on that basis. 

Section 552.117 of the Government Code excepts from disclosure the home addresses and 
telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees of a governmental body who 
request that this information be kept confidential under section 552.024. Act of 
May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment to Gov't Code 
§ 552.117(a)). Whether a particular piece of information is protected by section 552.117 
must be determined at the time the request for it is made. See Open Records Decision 
No. 530 at 5 (1989). Thus, information may be withheld under section 552.117(a)(1) only 
on behalf of a current or former employee who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. We note section 552.117 also encompasses a personal cellular telephone or 
pager number, unless the cellular or pager service is paid for by a governmental body. See 
Open Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not 
applicable to cellular telephone numbers provided and paid for by governmental body and 
intended for official use). You provide documentation showing the employees at issue 
timely requested confidentiality under section 552.024. Therefore, with the exception of the 
employee name we have marked for release, the city must withhold the information you have 
marked, and the additional information we have marked, under section 552.117(a)(1). 
Additionally, we note the submitted information contains the cellular telephone and pager 
numbers for the employees who timely requested confidentiality under section 552.024. To 
the extent the cellular telephone and pager services were paid for with personal funds, the 
city must withhold this information under section 552.117( a) (1 ) of the Government Code. 
Conversely, to the extent the cellular telephone and pager services were not paid for with 
personal funds, the city may not withhold the information at issue under 
section 552. 117(a)(1) of the Government Code. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title, or registration issued by an agency 
of this state or another state or country is excepted from public release. Act of 
May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 4 (to be codified as an amendment to Gov't 
Code § 552.130). Upon review, we find none ofthe highlighted numbers you have marked 
constitute motor vehicle information under section 552.130 of the Government Code. 
Accordingly, the city may not withhold the information at issue on this basis. 

Finally, we note the remaining information contains an e-mail address of a member of the 
pUblic.2 Section 552.137 of the Government Code excepts from disclosure "an e-mail 
address of a member of the public that is provided for the purpose of communicating 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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electronically with a governmental body," unless the member of the public consents to its 
release. Gov't Code § 552. 137(a)-(b). Section 552.137 is not applicable to an institutional 
e-mail address.anInternet website address, the general e-mail address of a business, an e
mail address of a person who has a contractual relationship with a governmental body, or an 
e-mail addressmaintainedbyagovernmentalentityforoneofitsofficialsoremployees.ld. 
§ 552. 137(c). Therefore, city must withhold the e-mail address we have marked under 
section 552.137 of the Government Code, unless the owner of the e-mail address has 
affirmatively consented to its release.3 The remaining information must be released. 

In summary, with the exception of the name we have marked for release, the city must 
withhold the information it has marked, and the additional information we have marked, 
under section 552.117(a)(1). To the extent the cellular telephone and pager numbers are paid 
for with personal funds, the city must withhold the cellular telephone and pager numbers we 
have marked under section 552.117(a)(1) ofthe Government Code. The city must withhold 
the e-mail address we have marked under section 552.137 ofthe Government Code, unless 
the owner ofthe e-mail address has consented to its release. The remaining information must 
be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

rx.::~T~ 
Assistant Attorney General 
Open Records Division 

CGT/em 

3We note this office has issued Open Records Decision No. 684 (2009), a previous detennination to 
all governmental bodies authorizing them to withhold ten categories of information, including an e-mail address 
ofa member of the public under section 552.137 of the Government Code, without the necessity ofrequesting 
an attomey general decision. 
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Ref: ID# 436427 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


