ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 28, 2011

Ms. Neera Chatterjee

Office of the General Counsel
The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2011-17401
Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 437160 (OGCH# 139654).

The University of Texas at Dallas (the “university”) received a request for certain
information pertaining to specified research projects conducted by the university. You state
you have released some information to the requestor. You claim that the submitted
information is excepted from disclosure under section 552.101 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information. We have
also received and considered comments submitted by the requestor. See Gov’t Code
§ 552.304 (interested party may submit comments to this office stating why the information
at issue should or should not be released).

[nitially, we address the requestor’s assertion the university possesses information responsive
to certain portions of the request. You state the university does not possess the information
at issue. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
App.—San Antonio 1978, writ dism’d) (governmental body not required to disclose
documents that did not exist when it received a request). Whether the university has
information responsive to these portions of the request is a question of fact. This office
cannot resolve factual disputes in the opinion process. See Open Records Decision Nos. 592
at2(1991), 552 at4 (1990), 435 at4 (1986). Where fact issues are not resolvable as a matter
of law, we must rely on the facts alleged to us by the governmental body requesting our
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decision, or upon those facts that are discernible from the documents submitted for our
inspection. See ORD 552 at4. Accordingly, we must accept the university’s representation
that it has no additional responsive information that it has not already provided to this office.
We note a governmental body has a duty to make a good-faith effort to relate a request for
information to information that the governmental body holds. See Open Records Decision
No. 561 at 8-9 (1990). We assume the university has made a good-faith effort to do so.

The university indicates the submitted information is confidential because the information
was provided to the university with the expectation the information would remain
confidential. Information is not confidential under the Act, however, simply because the
party that submits the information anticipates or requests it be kept confidential. See Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976); see also Open
Records Decision No. 203 at 1 (1978) (mere expectation of confidentiality by person
supplying information does not satisfy requirements of statutory predecessor to
section 552.110 ofthe Government Code). Consequently, unless the submitted information
comes within an exception to disclosure, it must be released, notwithstanding any
expectation or agreement to the contrary.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the constitutional and common-law rights
to privacy. Common-law privacy protects information if it (1) contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) is not of legitimate concern to the public. Indus. Found., 540 S.W.2d at 685.
To demonstrate the applicability of common-law privacy, both prongs of this test must be
established. /d. at 681-82. The type of information considered intimate or embarrassing by
the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683.

Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain
important decisions relating to the “zones of privacy” pertaining to marriage, procreation,
contraception, family relationships, and child rearing and education the United States
Supreme Court has recognized. See Fadjov. Coon, 633 F.2d 1172 (5" Cir. 1981); ORD 455
at 3-7. The second constitutionally protected privacy interest is in freedom from public
disclosure of certain personal matters. See Ramie v. City of Hedwig Village, Tex., 765
F.2d 490 (5" Cir. 1985); ORD 455 at 6-7. This aspect of constitutional privacy balances the
individual’s privacy interest against the public’s interest in the information. See ORD 455
at 7. Constitutional privacy under section 552.101 is reserved for “the most intimate aspects
of human affairs” and the scope of information protected is narrower than that under the
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common-law doctrine of privacy. /d. at 5 (internal quotations omitted) (quoting Ramie, 765
F.2d at 492).

You contend the submitted information is protected under common-law and constitutional
privacy. Upon review, we find you have not demonstrated the submitted information is
highly intimate or embarrassing and not a matter of legitimate public interest. We also find
you have not demonstrated any of the submitted information falls within the constitutional
zones of privacy or that an individual’s privacy interests outweigh public interest in the
submitted information. We therefore conclude the university may not withhold any of the
submitted information under section 552.101 of the Government Code in conjunction with
constitutional or common-law privacy. As no further exceptions to disclosure have been
raised, the university must release the submitted information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php

or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

’:fy,

Since

Assistant Attorney General
Open Records Division
NK/em

Ref: ID# 437160

Enc.  Submitted documents

cc: Requestor
(w/o enclosures)



