
November 28,2011 

Peter G. Smith 
City Attorney 

of Richardson 
P.O. Box 831078 
Richardson, Texas 75083-1078 

Dear Mr. Smith: 

You ask \vhether certain infornlation is subject to 
Public Information Act (the "Act"), chapter 552 of the Government Code. 
assigned 1D# 437201 (Richardson No. 11-659). 

OR2011-1 

Richardson Police Department (the "department") received a request all icc 
to a specified address during a specified time period. You state you released some of the 
requested infonllation. You further state you have redacted information pursuant to 
section 552.147(b) of the Government Code l and Open Records Decision No. 684 

You claim the submitted mfornlation is excepted from disclosure under 

ISection 552.147(b) of the Government Code authorizes a gO\'ernmenwl to redact a 
person's social security number from public release without the necessity of requesting an attorney general 
decision under the Act. See Gov't Code § 552.14 7(b). 

COpen Records Decision No. 684 is a previous determination issued by this office authorizing all 
governmental bodies to withhold ten categories of information, including Texas driycr' s license numbers under 
section 552.130 of the Government Code, without the necessity of requesting an attorney general decision. See 
ORD 684 at 14-15. However, on September L 2011, the Texas legislature amended section 552.130 to ailow 
a body to redact the information described in subsections 552.1 30(a)( 1) and (a )(3) without the 
necessity of seeking a decision from the attorney general. See Act of May 30.2011, 82nd Leg., R.S., S.B. 602, 
§ 22 (to be codified at Gov't Code §552.130(c». Ifa governmental body redacts such information, it must 
notify the requestor in accordance with sections 552.130(e). Sec Act of May 30,2011, 82nd Leg., R.S., 
S.B. 602, § 22 (to be codified at Gov't Code § 552.130(d)-(e». Thus, the statutory amendments to 
section 552.130 of the Government Code superceded Open Records Decision No. 684 on September 1, 2011. 
Therefore, a governmental body may only redact information subject to subsections 552.130( a)( 1) and (a)(3) 
in accordance with section 552.130, not Open Records Decision No. 684. 

OpporfunlfY 
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5 10 of the Govemment Code excepts from public 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses common-law privacy, \vhich protects 
information that is (1) highly intimate or embanassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not of legitimate concern to the pUblic. 
Indlls. FOlllld. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. The type of information considered intimate or 
embarrassing by the Texas Supreme COllli in Indllstrial FOllndation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted sUIcide, and injuries to sexual 
organs. Id. at 683. However, in certain instances, where it is demonstrated the requestor 
knows the identity of the individual involved, as well as the nature of certain incidents, the 
entire repoli must be withheld to protect the individual's privacy. In this instance, you seek 
to withhold the entirety of certain submitted information under section 552.101 in 
conjunction with common-law privacy. However, you have not dernonstrated, nor does it 
otherwise appear, that this is a situation in which the entirety of the information at issue must 
be withheld on the basis of common-law privacy_ Accordingly, the department 
withhold entirety of the infom1ation at issue under section 552.101 of the 
Code on that basis. 

Section 552.108 of the Government Code provides, in relevant part: 

(a) Infom1ation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

(1) release of the information would interfere with 
investigation, or prosecution of crime; [ or] 

detection, 

(2) it is inforn1ation that the deals with the detection, investigation, or 
prosecution of crime only in relation to an investigation that did not 
result in conviction or deferred adj udication[. ] 

Code § 552.1 08(a)(1 )-(2). Generally, subsection 552.1 08(a)(1) is mutually exclusive 
of subsection 552.108(a)(2). Section 552.108(a)(1) protects information, the release of 
which would interfere with a particular pending criminal investigation or prosecution. In 
contrast, section 552.108(a)(2) protects infonnation that relates to a concluded criminal 
investigation or prosecution that did not result in conviction or deferred adjudication. A 
govemmental body that claims an exception to disclosure under section 552.108 must 
reasonably explain how and why the exception it claims is applicable to the infonnation the 
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s s see 

state the submitted information pertains to an active, pending case and, is 
to section 552.1 08(a)(1). However, you have submitted multiple reports to this office and 
have not identified which report pertains to the open case. You also state that the submitted 
inforn1ation pertains to a crime which did not result in conviction or deferred adjudication, 
subject to section 552.108(a)(2). Because you have raised contradictory subsections and 
have not specified which portions of the submitted infol111ation are pending and which are 
closed, we find you have failed to demonstrate the applicability of section 552.108 to the 
submitted infom1ation. See Gov't Code § 552.301(e)(l)(A) (governmental body must 
provide comments explaining why claimed exceptions to disclosure apply). Therefore, we 
conclude the department may not withhold the submitted information under either 
subsection 108(a)(1) or subsection 552.108(a)(2) of the Government Code. 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Inforn1ation is excepted from [required public disclosure] if it IS 

inforn1ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Inforn1ation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only jfthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information 
access to or duplication of the infom1ation. 

Id. § 552.1 03(a), (c). governmental body has the burden of providing relevant facts 
documents to show that the section 552.103(a) exception applies in a particular situation. 
The test for meeting this burden is a showing that (1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, and 
the requested infol111ation is related to that litigation. See Univ. of Tex. Law Sell. v. Tex. 
Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); 
Open Records Decision No. 551 at 4 (1990). The governmental body must meet both parts 
of this test for information to be excepted under section 552.1 03( a). See Open Records 
Decision No. 551 at 4 (1990). 

You argue the submitted infol1nation is excepted under section 552.103 because it is "part 
of a case file that the [department] intends to file, or has already filed, with the District 
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depat1ment or a to 
§ 552.1 03(a); Open Records Decision No. 575 at 2 (1990). In such a situation, \ve 

require an affiDnative representation from the govemmental body with the litigation interest, 
such as a district attomey or local prosecutor, requesting to withhold the information from 
disclosure under section 552.103. Because you have not provided such a representation, the 
department may not withhold any of the submitted infoDnation under section 552.103. 

Section 552.101 of the Govemment Code also encompasses chapter 411 of the Government 
Code, which deems confidential criminal history record information ("CHRI") generated by 
the National Crime InfoDnation Center or by the Texas Crime Information Center. CHRI 
means "infoDnation collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations ofalTests, detentions, indictments, inforn1ations, and 
other formal criminal charges and their dispositions." Gov't Code § 411.082(2). Title 28, 
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain 
from the federal govemment or other states. See Open Records Decision No. 565 (1990). 
The federal regulations allow each state to follow its individual law with respect to CHRI it 
generates. !d. at 10-12. Section 411.083 of the Govemment Code deems confidential 
that the Texas Department of Public Safety ("DPS") maintains, except that DPS may 
disseminate this infoDnation as provided in chapter 41], subchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. See id 
§ 411. 089(b)( 1). Other entities specified chapter 411 of the Govemment Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities 
not release CHRI except as provided by chapter 41l. See gel1eral~r id. §§ 41l.090-.1 
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 of the Govemment Code in conjunction with Govemment 
Code chapter 411, subchapter F. We note section 411.083 does not apply to active warrant 
infom1ation or other infoDnation relating to one's current involvement with the criminal 
justice system. See td. § 411.081 (b) (police department allowed to disclose information 
pertaining to person's CUlTent involvement in the criminal justice system). Although you 
claim portions of the submitted infom1ation constitute CHRI, we find none of the submitted 
information consists of CHRI generated by the NCIC or TCIe. Consequently, you have 
failed to demonstrate how any portion of the submitted infol1nation constitutes CHRI for 
purposes of chapter 411 or federal law. Therefore, the depm1ment may not withhold any of 
the submitted infol1nation under section 552.101 of the Govemment Code on this 

Next, as previously noted, section 552.101 of the Govemment Code encompasses 
doctrine of common-law privacy. The Texas Supreme Court discussed the common-law 
privacy test requirements in the Industrial Foundation decision. In that decision, the Texas 
Supreme court detennined that the types of infonnation considered highly intimate or 
embarrassing included infonnation relating to sexual assault, pregnancy, mental or physical 
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illegitimate children, 
injuries to sexual organs. 

an s history record inforn1ation is embarrassing 
generally not of legitimate concern to the public. However, active warrant information or 
other information relating to an individual's current involvement in the criminal justice 
system does not constitute criminal history inforn1ation for the purposes of section 552.101. 
See Gov't Code § 411.081 (b) (police department allowed to disclose information pertaining 
to person's current involvement in the criminaljustice system). Further, this office has found 
some kinds of medical infonnation or information indicating disabilities or specific illnesses 
are excepted from required disclosure under common-law privacy. See Open Records 
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). 

Upon review, we find the inforn1ation we have marked is protected under common-law 
privacy and must be withheld under section 552.101 ofthe Government Code on that basis. 
However, you have not demonstrated the remaining infom1ation you seek to withhold is 
highly intimate or embarrassing and not of legitimate public concern. Therefore, no portion 
of the remaining information may be withheld under section 552.101 on the basis of 
common-law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or driver's license, title, or registration issued by a Texas agency, or an agency of 
another state or country, is excepted from public release. Act of May 24, 2011, 82nd Leg., 
R.S., S.B. 1638, § 4 (to be codified as amendments to Gov't Code § 552.130(a)(1), (2)). The 
department must withhold the motor vehicle record information you have marked, as well 
as the additional information we have marked, under section 552.130 of the Government 
Code. 

summary, the department must withhold the mformation we marked 
section 552.101 of the Govemment Code in conjunction with common-law privacy. The 
department must withhold the motor vehicle record information you have marked, as well 
as the additional infonnation we have marked, under section 552.130 of the Government 
Code. The remaining inforn1ation must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detern1ination regarding any other inforn1ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at =~~-'--'--'-~====.!c'-=~~:':"=-'="~~~"-"'-' 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
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Jonathan Miles 
Assistant Attorney General 
Open Records Division 

JMlem 

Ref: ID# 437201 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


