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note ailairs investigation is a completed 
to section 552.022 of the Government Code. Section 552.022(a) provides: 

Without limiting the amount or kind of information that is public information 
under this chapter, the following categories of information arc public 
information and not excepted from required disclosure unless made 
confidential under this chapter or other 

(1) a completed report, audit. evaluation, or investigation made oL 
for, or by a governmental body, except as provided by 552.1081.] 

subject 

Act or May 30, 201 L 82nd Leg., R.S" S.B. 602, § 2 (to be codified as an amendment to 
(]ov't Code § 552.022(a)). Although you assert this information is excepted from disclosure 
under section 552.103, this section is discretionary in nature and does not make information 
confidential under the Act. ld. §§ 3-26,28-37 (providing for "confidentiality" of information 
under specified exceptions); see Dallas Area Rapid Transit I'. Dallas Morning , 4 
S.W.3d 469, 475-76 (Tex. App.--Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to 
section .J see also Decision 665 at 2 
(discretionary exceptions generally). Therefore, the department may not withhold internal 
affairs investigation 2010-003 under section 552.103 of the Government Code. However, 
you also raise sections 552.101, 552.117, and 552.119 of the Government Code for this 
information. These sections make information confidential under the Act. See Act of 
May 30, 2011, 82nd Leg., R.S., S.B. 602, §§ 9 (to be codified as an amendment to Gov't 
Code § 552.117) (providing for "confidentiality" of information under section 552.117), 11 
(to be codified as an amendment to Gov't Code § 552.119) (providing for "confidentiality" 
of information under section 552.119). Therefore, we will consider your arguments under 
sections 552.101, 552.117, and 552.1 19 of the Government Code for this information. We 
note this investigation also contains information subjcct to section 130 of the 
Government which makes information confidential for purposes of section 552.022. Id. 
§ 21 (to be codified as an amendment to Gov'1 Code § 552.130) (providing for 
"confidentiality" of information under section 130). Therefore. we will consider the 
applicability of section 552.130 to this information.4 We also will consider section 552.103 
for the information not subject to section 552.022 of the Government Code. 

Section 5 103 of the Government Code provides: 

Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. S'!!!! Open Records Decision Nos. 481 (1987),480 (1987), 
470 (1987). 
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state or a subdivision, as a 
person's otTice or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the oHicer for public information for 
access to or duplication of the information. 

Gov'! Code § 552.1 03(a), (c). A governmental body has the burden of providing relevant 
f~lCtS and documents to show the section 552.1 03(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the reqllest for 
information. and (2) the information at isslle is related to that litigation. Univ. oj Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479. 481 (Tex. App.-Austin 1997, no peL); I1eatdv. 
HOllslon Post Co .. 684 S. W.2d 210.212 (Tex. -Houston [1 st Dist.J 1984. writ ref'd 

Open Records Decision 1 at 4 (1 governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). The question of 
whether litigation is reasonably anticipated must be determined on a case-by-case basis. See 
Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation is reasonably 
anticipated. a governmental body must furnish concrete evidence that litigation involving a 
specific matter is realistically contemplated and is more than mere conjecture. ld. 

You state the department anticipates litigation because the requestor's employment was 
terminated. he has hired an attorney. and the attorney has notified the department that the 
requestor intends to pursue an administrative appeal of his termination. However, we note 
the department received the requests for information on September 2011, and 
September 7. 2011. The submitted information indicates the requestor was not terminated 
until September 15,2011, and the department did not receive notice from the requestor's 
attorney until September 19, 2011. Accordingly, we find the department has not 
demonstrated it anticipated litigation on the date it received the requests. We further find the 
department has not demonstrated how the internal affairs investigation at issue pertains to 
the requestor's termination. Thus. we find the department may not withhold the information 
not subject to section 552.022 under section 5 103 of the Government 

Section 1 08(a)( 1) Government Code excepts from disclosure "I i ]nformation held 
a enforcement agency or prosecutor that deals with the detection, investigation. or 

prosecution of crime ... if. .. release of the information would interfere with the detection, 
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note section 
not applicable to information relating to an administrative investigation that did not result 
in a criminal investigation or prosecution. See lvforales v. Ellen, 840 S.W.2d 519. 525-26 
(Tex. Civ. App.-- El Paso 1992, writ denied) (statutory predecessor to section 552.108 not 
applicable to internal investigation that did not result in criminal investigation or 
prosecution): see also Open Records Decision No. 350 at 3-4 (1982). Upon review, we find 
you have not demonstrated the applicability of section 552.1 08(a)(l) to the submitted 
information. Thus. the department may not withhold the information at issue under 
section 552.108(a)(l) of the Government Code. 

You seck to vvithhold the of the submitted video recordings under section 552.119 
of the Government Code, which provides: 

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code 
of Criminal Procedure, the release of which would endanger the lifc or 
physical safety of the otTicer, is excepted from lrequired public disclosure] 
unless: 

IS or an 

(2) the ot11cer is a party in a civil serVIce hearing or a case 111 

arbitration: or 

(3) the photograph is introduced as evidence in a judicial proceeding. 

A photograph from disclosure Subsection (a) may be 
made public only if the peace officer gives written consent to disclosure. 

Gov'1 Code § 552.119. Under section 552.119, a governmental body must demonstrate, if 
the information does not demonstrate on its face, that release of the photograph would 
endanger the life or physical safety of a peace officer. Upon review, we find you have failed 
to demonstrate how the release of the videos at issue would endanger the lives or physical 
safety of the officers. Therefore. the department may not withhold this information under 
section 552.119 the Government Code. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential constitutional, statutory, or by judicial decision." 
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information it (1) contains highly intimate or embarrassing facts, the publication 
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information or information indicating disabilities or specific illnesses is protected by 
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handicaps). However, this otTice has also found the public has a legitimate interest 
in information relating to employees of governmental bodies and their employment 
qualifications andjob performance. See Open Records Decision Nos. 562 at 10 (1990), 542 
at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of public employee 
privacy is narrow). Upon review, we find the information we have marked is highly intimate 
or embarrassing and of no legitimate concern to the public. The department must withhold 
this information under section 552.101 of the Government Code in conjunction with 
common-law privacy. 1 foweveL we find the public has a legitimate interest in the remaining 
information you have marked. Accordingly, the department may not withhold the remaining 
information under section 552.101 of Government Code in conjunction \vith 
common-law privacy 

You also raise section 552.102 of the Government Code in conjunction with the 
common-law privacy test, which is discussed above. See Indus. Found, 540 S.W.2d at 685. 

v. I tarte-Hanks Inc., 1 
(Tex. App.~~-Austin 1983, reCd n.r.e.), court ruled the privacy test under 
section 552.1 02( a) is the same as the Industria! Foundation privacy test. However. the Texas 
Supreme Court has disagreed with Huhert's interpretation of section 552.1 02( a) and held its 
privacy standard diners trom the Industrial F01lndation test under section 552.10 I. Tex. 
Comptroller ofPuh. Accounts v. Attorn(v Gen. oITex., No. 08-0172,2010 WL 491 0163, at 5 
(Tex. Dec. 3, 2010). Thus, we conclude the remaining information is not excepted under 
section 552.1 02(a) and may not be withheld on that basis. 

Section 552.1 17(a)(2) of the Government Code excepts from public disclosure the home 
addresses, home telephone number, emergency contact information, and social security 
number of a peace officer, as well as information that reveals whether the peace officer has 
family members, regardless of whether the peace officer complies with section 552.024 or 
section 552.1175 of the Government CockS Act of May 24, 2011, 82nd Leg .. R.S .. 
S.B. 1638, § 2 (to be codified as an amendment to Gov't Code § 552.117(a)). The 
department generally must withhold the personal information we have indicated under 
section 552.117(a)(2) of the Government Code. However, we note one of the individuals 
whose information is at issue is no longer employed by the department. If this person is no 
longer a peace officer. as that term is defined, then the department may not withhold the 

'''Peace officer" is defined by Article 2.12 of the Texas Code of Criminal Procedure. 
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Section 552.117(a)(J) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former oHicials or employees ofa governmental body who 
request that this information be kept confidential under section 552.024 of the Government 
Code. Act of May 24,2011, 82nd Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment 
to Gov't Code §552.117(a)). Whether a particular piece of information is protected by 
section 552.117 must be determined at the time the request for it is made. See Open Records 
Decision No. 530 at 5 (1989). Thus, information may be vvithheld under 
section 552.117(a)(1) only on behalf of a current or former employee who made a request 
for confidentiality under section 552.024 prior to the date ofthe governmental body's receipt 
of the request for the information. Information may not be withheld under 
section .117(a)( 1) on behalf of a current or former employee who did not timely request 
under section 552.024 the information be kept confidential. You state the former employee 
whose information is at issue timely requested confidentiality under section 552.024 of the 
Government Code. Therefore, ifthis fonner employee is no longer a peace onicer, then the 
department must withhold the information we indicated that pertains to him under 
section .117(a)( 1) of Government Code. 

Section of the Government Code disclosure information related to a 
motor vehicle operator's or driver's license or permit issued by an agency of this state or 
another state or country and information related to a motor vehicle title or registration issued 
by an agency of this state or another state or country. Act of May 24.2011, 82nd Leg .. R.S., 
S.B. 1638, § 4 (to be codified as an amendment to Gov't Code § 552.130). Accordingly, the 
department must withhold the information we have marked under section 552.130 of the 
Government Code.6 

In summary, the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. To the 
extent the individuals whose personal information is at issue are currently licensed peace 
ofJicers. the department must withhold the information we have indicated under 
section 552.117(a)(2) of the Government Code. However, jf the former employee is no 
longer a peace officer, then the department must withhold the information pertaining to him 
under section 552.117(a)( 1) of the Government Code. The department must withhold the 

note this office has issued Open Records Decision No. 684 (2009), a previous determination to 
all governmental bodies authorizing them to withhold ten categories of information, including Texas license 
plate numbers under section 552.130 ofthe Government Code. without the necessity of requesting an attorne) 
general decision. 
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ruling is to information at this and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at ~~'-'-'--'-'-'-~==='-"-'-~~~~=~~~-,+,,' 
or call the Office of the Attorney General's Open Government Hotline, toll free. 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Otlice of 
the Attorney General, tol) at (888) 672-6787. 

Neal Falgoust 
Assistant Attorney General 
Open 
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