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ruling process under the Act. 1 Consequently, state and local educational authorities that 
a education a of the public the must not 
education to this office in unredacted form, is, in a form 

"personally identifiable information" is disclosed. See 34 C.F.R. § 99.3 (defining 
"personally identifiable information"). In this instance, the submitted information includes 
unredacted education records. Because our office is prohibited from revie\',ing an education 
record to determine whether appropriate redactions under FERPA have been made. \\e \\ ill 
not address the applicability ofFERPA to any of the submitted documents. other than to note 
parents and their legal representatives have a right of access to their child' s education records 
and their right of access prevails over a claim under section 552.103 of the Government 
Code. See 20 U.S.C. § 1232g(a)(J)(A): 34 C.F.R. § 99.3: Open Records Decision No. 431 
(1985) (information subject to right of access under FERP A may not be withheld pursuant 
to statutory predecessor to Gov't Code § 552.103); see also Equal Employment Opportunity 
('oml11 'n v. City ojOranKe, Tex., 905 F. Supp. 381,382 (E.D. Tex, 1995) (holding FERPA 
prevails over inconsistent provision of state law). Such determinations under FERP A must 
be made by the educational authority in possession of the education records," We wilL 
however. address the applicability of the district's claimed exceptions to the extent the 
student's parent does not have a right of access to the submitted information under FERP A. 

In this instance. the submitted information is a part of a completed investigation by the 
district and is subject to section 552,022(a)( 1) of the Government Code. Section 552.022(a) 
provides in relevant part the following: 

Without limiting the amount or kind of information that is public information 
under this chapter. the following categories of information are public 
in1ormation and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(l) a completed report, audit evaluation, or investigation made or. 
for. or by a governmental body. except as provided by 
Section 552.108[.1 

Act of May 30. 2011. 82nd Leg" R,S .. S.B. 602. ~ 2 (to be codified as an amendment to 
Gov't Code § 552.022(a». Although you assert this information is excepted from disclosure 
under section 552.103 of the Government Code. this section is discretionary and docs not 
make information confidential under the Act. ld. §§ 3-26. 28-37 (providing for 
"confidentiality" of information under specified exceptions): see Dallas Area Rapid Transit 

IA copy of this letter may be found on the Office of the Attorney General's website 
http: .www.oag.state.lx.usi open!20060725 usdoe. pdf. 

the future. if the district docs obtain parental or an adult student's COil sent to submit unredacted 
education records and the district seeks a ruling fi'olll this omce on the proper redaction of those education 
records in compliance vvilh FERPA. we will rule accordingly 
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)'. . Horning , 4 S.W.3d 469, 475-76 (Tex. App . 
1 ): see 

at 2 (discrctionary exceptions Therefore. 
the submitted information under section 552.103. However, section 
Government Code applies to ;'confidential information." Further, section 552.117 of the 
GO\l~rnment Code addresses the confidentiality of certain information. 3 Therefore, we will 
address the applicability of these exceptions to the submitted information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutionaL statutory. or by judicial decision." 
Gov't Code ~ 101. This section encompasses information made confidential by other 
statutes. such as section 21.355 of the Education Code. which pro\ides "[aJ document 
evaluating the performance of a teacher or administrator is confidential." Educ. Code 
~ 21.355. This office has interpreted section 21.355 to apply to any document that evaluates, 
as that term is commonly understood. the performance of a teacher or an administrator. See 
Open Records Decision No. 643 (1996). In Open Records Decision No. 643, we determined 
for purposes of section 21.355, the word .. teacher" means a person who is required to, and 
does in fact, hold a teaching certificate under subchapter B of chapter 21 of the Education 
Code. and who is engaged in the process of teaching, as that term is commonly defined, at 
the time of the evaluation. See id. at 4. We note the Third Court of Appeals has concluded 
a written reprimand constitutes an evaluation for purposes of section 21.355. because "it 
relkcts the principal's judgment regarding I a teacher's I actions, gives correctiyc direction, 
and provides j()r further review." See Ahhof! \'. Norlh East Indcp. Sch. Dist .. 212 S. W.3d 364 
(Tex. App.- Austin 2006. no pet.). 

You asscrt a portion of the submitted information is confidential under section 21.355 . You 
state the documents at issue pertain to an employee who was a certified teacher and was 
performing the functions of a teacher at the time the information was created. Upon review, 
we find the information we have marked constitutes an evaluation of a certified teacher. 
Thus. the district must withhold the information we have marked under section 552.101 in 
conjunction with section 21.355 of the Education Code. 

Section .117(a)( I) excepts from disclosure the home addresses and telephone numbers. 
emergency contact information, social security numbers, and family member information of 
current or former oHicials or employees of a governmental body who request that this 
information be kept confidential under section 552.024 of the Government Code. Act of 
May 24.2011, 82nd Leg .. R.S .. S.B. 1638, § 2 (to be codified as an amendment to (;ov'1 
Code § 117.(a». Additionally section 552.117 encompasses a personal cellular telephone 
number. provided the cellular service is paid for by the employee with his or her personal 

'The OtTice of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
( 1987), 470 (1987). 



Mr. Humberto Aguilera - Page 4 

funds. See Open Records Decision No. 506 at (1988) (section 552.117 not applicable 
paid for by governmental body 

a piece information is protected by section 552.11 1) must be 
determined at the time the request for information is made. See Open Records Decision 

530 at 5 (1989). Thus, information may only be withheld under section 552.117(a)( 1) 

on behalf of a current or former employee who made a request for eon1identiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for 
information. Therefore, to the extent the named individual timely requested confidentiality 
under section 552.024, the district must \vithhold the information we have marked under 
section 552.117(a)( 1) ofthe Government Code. However. the district may only withhold the 
marked cellular telephone number if the cellular service is paid for with personal funds. To 
the extent the named individual did not timely request contidentiality under section 552.024, 
then the district may not withhold the marked information under section 552.117(a)( 1). 

In summary, the district must withhold the information \ve have marked under 
section 552.101 of the Government Code in conjunction \vith section 21.355 of the 
Education Code. To the extent the named individual timely requested confidentiality under 
section 552.024, the district must withhold the information we have marked under 
section 552.117(a)(1) ofthe Government Code; however, the district may only \vithhold the 
marked cellular telephone number if the cellular service is paid for with personal funds. The 
remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the !~lCtS as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 

respons i bi Ii ti es, p I ease vi si tour we bsi te at ==~.'-'-~":_'-,"-""'-Q==~~-"=C-"-l"-="'-'-'--'='::~_=C~"':.=' 
or call the Offiee of the Attorney General"s Open Ciovernment I1otline. toll free. 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney GeneraL toll free at (888) 672-6787. 

Sincerely. 

Kirsten Brew 
Assistant Attorney General 
Open Records Division 

KB/ag 
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Rcf: 439753 

c: Requestor 
(w/o enclosures) 


