
December 1,2011 

Mr. John S. Schneider 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

First Assistant City Attorney 
City of Pasadena 
P.O. Box 672 
Pasadena, Texas 77501-0672 

Dear Mr. Schneider: 

OR2011-17740 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 437701. 

The City of Pasadena (the "city") received a request for information related to multiple city 
police department internal investigations. I You claim that the submitted information is 
excepted from disclosure under section 552.101 of the Government Code. We have 
considered the exception you claim and reviewed the submitted information. We have also 
received and considered comments from the requestor. See Gov't Code § 552.304 (providing 
that interested party may submit comments stating why information should or should not be 
released). 

Initially, we must address the city's obligations under section 552.301 of the Government 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. 
Section 552.301(e) requires the governmental body to submitto the attorney general, among 
other things, a copy ofthe written request for information not later than the fifteenth business 
day after the date of the receipt of the request. See id. § 552.301(e)(1)(A)-(D). The city 
received the request for information on September 12, 2011. However, as of the date ofthis 
letter, you have not submitted a copy of the written request for information for our review. 
Thus, we find the city has failed to comply with the requirements of section 552.301. 

lAs you have not submitted the request for information for our review, we take our description from 
your brief. 
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information to overcome this presumption. 
!d. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, 
orig. proceeding); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. 
App.-Austin 1990, orig. proceeding) (governmental body must make compelling 
demonstration to overcome presumption of openness pursuant to statutory predecessor to 
section 552.302); Open Records Decision No. 630 (1994). A compelling reason generally 
exists when information is confidential by law or third-party interests are at stake. See Open 
Records Decision Nos. 630 at 3, 325 at 2 (1982). The city seeks to withhold portions ofthe 
information under section 552.101 of the Government Code in conjunction with the 
common-law informer's privilege. Because the purpose of the common-law informer's 
privilege is to protect the flow of information to a governmental body, rather than to protect 
a third person, the informer's privilege, unlike other claims under section 552.101, may be 
waived. See Open Records Decision No. 549 at 6 (1990). Therefore, the city's assertion of 
the informer's privilege does not provide a compelling reason for non-disclosure under 
section 552.302 and the city may not withhold any portion of the submitted information 
under section 552.101 on that basis. Portions ofthe submitted information are excepted by 
sections 552.1 01, 552.117, 552.130, 552.137? Because these exceptions can provide 
compelling reasons to withhold information, we will address their applicability to the 
submitted information. 

Section 552.101 ofthe Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. Section 552.101 encompasses information made confidential by other statutes, 
such as section 143.089 ofthe Local Government Code. You state the city is a civil service 
city under chapter 143 of the Local Government Code. Section 143.089 contemplates two 
different types of personnel files, a police officer's civil service file that the civil service 
director is required to maintain, and an internal file that the police department may maintain 
for its own use. Local Gov't Code § 143.089(a), (g). In cases in which a police department 
investigates a police officer's misconduct and takes disciplinary action against an officer, it 
is required by section 143.089(a)(2) to place all investigatory records relating to the 
investigation and disciplinary action, including background documents such as complaints, 
witness statements, and documents of like nature from individuals who were not in a 
supervisory capacity, in the police officer's civil service file maintained under 
section 143.089(a). Abbott v. City of Corpus Christi, 109 S.W.3d 113, 122 
(Tex. App.-Austin 2003, no pet.). All investigatory materials in a case resulting in 
disciplinary action are "from the employing department" when they are held by or in 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 
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possession of the department because of its investigation into a police officer's misconduct 
and the department must forward them to the civil service commission for plac~ment in the 
civil service personnel file. Id. Chapter 143 prescribes the following types of disciplinary 
actions: removal, suspension, demotion, and uncompensated duty. See Local Gov't Code 
§§ 143.051-.055. Such records are subject to release under chapter 552 ofthe Government 
Code. See id. § 143.089(f); Open Records Decision No. 562 at 6 (1990). However, a 
document relating to an officer's alleged misconduct may not be placed in his civil service 
personnel file if there is insufficient evidence to sustain the charge of misconduct. Local 
Gov't Code § 143.089(b). Infohnation that reasonably relates to an officer's employment 
relationship with the police department and that is maintained in a police department's 
internal file pursuant to section 143.089(g) is confidential and must not be released. City of 
San Antonio v. San Antonio Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, 
pet. denied); City of San Antonio v. Texas Attorney General, 851 S.W.2d 946, 949 
(Tex. App.-Austin 1993, writ denied). 

You raise section 143.089 of the Local Government Code for the submitted information. 
You inform us the city's police department maintains this information in its internal files 
pursuant to section 143.089(g). However, you also inform us this information relates to 
internal administrative investigations that resulted in disciplinary action under chapter 143. 
We note that all of the investigatory materials relating to an investigation that resulted in 
disciplinary action must be held in the officers' civil service files. See Abbott, 109 S.W.3d 
at 122. The submitted information must therefore be included in the civil service files ofthe 
officers at issue pursuant to section 143.089(a). Therefore, the submitted information may 
not be withheld under section 552.101 of the Government Code in conjunction with 
section 143.089(g). 

We note the submitted information contains a CR-3 crash report. Section 552.101 of the 
Government Code also encompasses section 550.065(b) of the Transportation Code. 
Section 550.065(b) states that except as provided by subsection (c) or (e), accident reports 
are privileged and for the confidential use of certain specified entities. Transp. Code 
§ 550.065(b). The submitted CR-3 crash report was completed pursuant to chapter 550 of 
the Transportation Code. See id. § 550.064 (officer's accident report). Section 550.065(c)(4) 
provides for the release of accident reports to a person who provides two of the following 
three pieces of information: (1) the date ofthe accident; (2) the name of any person involved 
in the accident; and (3) the specific location ofthe accident. !d. § 550.065( c)( 4). Under this 
provision, a governmental entity is required to release a copy of an accident report· to a 
person who provides two or more pieces of information specified by the statute. Id. In this 
instance, the requestor has not provided the requisite information for the CR-3 crash report. 
Accordingly, the city must withhold the CR-3 crashreportpursuantto section 552.101 ofthe 
Government Code in conjunction with section 550.065(b) ofthe Transportation Code. 

Section 552.101 ofthe Government Code also encompasses chapter411 ofthe Government 
Code, which deems confidential criminal history record information ("CHRI") generated by 
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the National Crime Information Center or by the Texas Crime Information Center. CRR! 
means "information collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations of arrests, detentions, indictments, informations, and 
other formal criminal charges and their dispositions." Gov't Code § 411.082(2). Title 28, 
part 20 of the Code of Federal Regulations governs the release ofCRR! that states obtain 
from the federal government or other states. See Open Records Decision No. 565 (1990). 
The federal regulations allow each state to follow its individual law with respect to CRR! it 
generates. Id. at 10-12. Section 411.083 ofthe Government Code deems confidential CRR! 
that the Texas Department of Public Safety ("DPS") maintains, except that DPS may 
disseminate this information as provided in chapter 411, subchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a 
criminal justice agency to obtain CRR!; however, a criminal justice agency may not release 
CRR! except to another criminal justice agency for a criminal justice purpose. See id. 
§ 411.089(b)(1). Other entities specified in chapter 411 ofthe Government Code are entitled 
to obtain CRR! from DPS or another criminal justice agency; however, those entities may 
not release CRR! except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Furthermore, any CRR! obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 of the Government Code in conjunction with Government 
Code chapter 411, subchapter F. We note section 411.083 does not apply to active warrant 
information or other information relating to one's current involvement with the criminal 
justice system. See id. § 411.081(b) (police department allowed to disclose information 
pertaining to person's current involvement in the criminal justice system). Further, CRR! 
does not include driving record information. See id. § 411.082(2)(B) (term CRR! does not 
include driving record information). Upon review, we find a portion of the remaining 
information, which we have marked, constitutes CRR! and must be withheld under 
section 552.1 0 1 ofthe Government Code in conjunction with chapter 411 ofthe Government 
Code and federal law. 

Section 552.101 also encompasses chapter 560 ofthe Government Code, which provides that 
"[ a] biometric identifier in the possession of a governmental body is exempt from disclosure 
under [the Act]." See id. §§ 560.001 (defining "biometric identifier" to include 
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and 
circumstances in which they can be released), .003 (biometric identifiers in possession of 
governmental body exempt from disclosure under the Act). We have marked fingerprints 
in the submitted information. You do not inform us, and the submitted information does not 
indicate, section 560.002 permits the disclosure ofthe submitted fingerprint information in 
this instance. Therefore, the city must withhold the fingerprints we have marked under 
section 552.101 in conjunction with section 560.003 ofthe Government Code. 

Section 552.101 ofthe Government Code also encompasses information made confidential 
by section 1703.306 of the Occupations Code, which provides: 
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(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person[.] 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the information. 

Occ. Code § 1703.306(a), (b). The submitted information contains information acquired 
from a polygraph examination. The requestor does not fall within any of the categories of 
individuals who are authorized to receive the submitted polygraph information under 
section 1703.306(a). Accordingly, the city must withhold the information we have marked 
under section 552.101 in conjunction with section 1703.306 of the Occupations Code. 

Section 552.101 of the Government Code encompasses the common-law right of privacy, 
which protects information that is (1) highly intimate or embarrassing, such that its release 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Id. at 681-82. The types of information considered intimate or embarrassing by 
the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
See id. at 683. This office has also found a compilation of an individual's criminal history 
record information is highly embarrassing information and generally not of legitimate 
concern to the public. However, active warrant information or other information relating to 
an individual's current involvement in the criminal justice system does not constitute 
criminal history information for the purposes of section 552.101. See Gov't Code 
§ 411.081(b) (police department allowed to disclose information pertaining to person's 
current involvement in the criminal justice system). Upon review, we find the information 
we have marked is protected under common-law privacy and must be withheld under 
section 552.101 of the Government Code on that basis. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure a peace 
officer's home address and telephone number, social security number, family member 
information, and emergency contact information, regardless of whether the peace officer 
made an election under section 552.024 of the Government Code. Act of 
May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 2 (to be codified as an amendment to 
Gov't Code § 552. 117(a)(2)). Additionally, section 552.117 encompasses a cellular 
telephone number, provided the cellular telephone service is paid for by the officer with his 
or her own funds. See Open Records Decision No. 670 at 6 (2001) (extending 
section 552.117 exception to personal cellular telephone number and personal pager number 
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of employee who elects to withhold home telephone number in accordance with 
section 552.024). Section 552.117(a)(2) applies to peace officers as defined by article 2.12 
of the Code of Criminal Procedure. We have marked information, including cellular 
telephone numbers, of city police officers that the city must withhold under 
section 552.117(a)(2) of the Government Code. However, the city may not withhold the 
cellular telephone numbers we have marked under section 552.117(a)(2) if the officers 
concerned did not pay for the cellular telephone service with personal funds. 

We note a portion of the remaining information may be excepted from disclosure under 
section 552.1175 ofthe Government Code. Section 552.1175 provides in part: 

(a) This section applies only to: 

(5) employees ofa district attorney, criminal district attorney, 
or county or municipal attorney whose jurisdiction includes 
any criminal law or child protective services matters [ .] 

(b) Information that relates to the home address, home telephone number, 
emergency contact information, or social security number of an individual to 
whom this section applies, or that reveals whether the individual has family 
members is confidential and may not be disclosed to the public under this 
chapter if the individual to whom the information relates: 

(1) chooses to restrict public access to the information; and 

(2) notifies the governmental bodyofthe individual's choice 
on a form provided by the governmental body, accompanied 
by evidence of the individual's status. 

Act of May 29, 2011, 82nd Leg., R.S., S.B. 1046, § 2 (to be codified as Gov't Code 
§ 552.1175(a)), Act of May 24,2011, 82nd Leg., R.S., S.B. 1638, § 3 (to be codified as an 
amendment to Gov't Code § 552. 1175(b)). We note section 552.1175 is applicable to 
personal cellular telephone numbers, provided the cellular telephone service is not paid for 
by a governmental body. See ORD 506 at 5-6. We have marked information, including a 
cellular telephone number, of an employee ofthe district attorney. The city must withhold 
the information we have marked under section 552.1175 if the employee of the district 
attorney elects to restrict access to this information in accordance with section 552.1175(b). 
However, the city may not withhold the cellular telephone number we have marked under 
section 552.1175 ifthe employee concerned did not pay for the cellular telephone service. 
In addition, the city may not withhold any ofthe information marked under section 552.1175 
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if the employee at issue does not elect to restrict access to this information in accordance 
with section 552.117 5(b). 

Section 552.130 ofthe Government Code provides information relating to a motor vehicle 
operator's or driver's license, title, or registration issued by a Texas agency, or an agency of 
another state or country, is excepted from public release. Act of May 24, 2011, 82nd Leg., 
R.S., S.B. 1638, § 4 (to be codified as amendments to Gov't Code § 552. 130(a)(1), (2)). The 
city must withhold the motor vehicle record information we have marked under 
section 552.130 ofthe Government Code. 

We note the information at issue contains personal e-mail addresses. Section 552.137 ofthe 
Government Code excepts from disclosure "an e-mail address of a member ofthe public that 
is provided for the purpose of communicating electronically with a governmental body," 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). See Gov't Code § 552. 137(a)-(c). The e-mail 
addresses listed in the information at issue are not specifically excluded by 
section 552. 137(c). As such, these e-mail addresses, which we have marked, must be 
withheld under section 552.137, unless the owners of the addresses have affirmatively 
consented to their release. See id. § 552.13 7(b). 

In summary, the city must withhold the CR-3 crash report pursuant to section 552.101 ofthe . 
Government Code in conjunction with section 550.065(b) ofthe Transportation Code. The 
city must withhold the CHR! we have marked under section 552.101 of the Government 
Code in conjunction with chapter 411 of the Government Code and federal law. The city 
must withhold the fingerprints we have marked under section 552.101 in conjunction with 
section 560.003 ofthe Government Code. The city must withhold the information we have 
marked under section 552.101 in conjunction with section 1703.306 of the Occupations 
Code. The city must withhold the information we have marked under section 552.101 ofthe 
Government Code in conjunction with common-law privacy. The city must withhold the 
personal information of the peace officers we have marked under section 552.117(a)(2) of 
the Government Code. However, the city may not withhold the cellular telephone numbers 
we have marked under section 552.117(a)(2) if the officers concerned did not pay for the 
cellular telephone service with personal funds. We have marked information, including a 
cellular telephone number, of an employee with the district attorney that the city must 
withhold under section 552.1175 ofthe Government Code ifthe employee elects to restrict 
access to this information in accordance with section 552.1175(b). However, the city may 
not withhold the cellular telephone number we have marked under section 552.1175 if the 
employee concerned did not pay for the cellular telephone service with personal funds. In 
addition, the city may not withhold any of the information marked under section 552.1175 
if the employee at issue does not elect to restrict access to this information in accordance 
with section 552.1175(b). The city must withhold the motor vehicle record information we 
have marked under section 552.130 of the Government Code. The city must withhold the 
personal e-mail addresses we have marked under section 552.137 ofthe Government Code, 
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unless the owners have affinnatively consented to their release. 3 The remaining infonnation 
must be released.4 

. 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Vanessa Burgess 
Assistant Attorney General 
Open Records Division 

VB/dIs 

Ref: ID# 437701 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

3We note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including fingerprints under 
section 552.10 1 in conjunction with section 560.003 of the Government Code and an e-mail address of a 
member of the public under section 552.13 7 ofthe Government Code, without the necessity of requesting an 
attorney general decision. 

4We note the information being released contains social security numbers. Section 552.14 7(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. Gov't Code 
§ 552.147(b). 


