
6,2011 

Monica Emilienburg 
Richards, Rodriguez & Skeith, L.L.P. 
816 Congress Avenue, Suite 1200 

11, Texas 78701 

Ms. Emilienburg: 

certain information is subject to required public disclosure 

11-1 

Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your was 
436593. 

Television, channelAustin ("channeIAustin"), 
received a for (1) any documents received from the of Austin 

reimbursement for legal expenses, information 
(3) financial statements for specified time periods, (4) infom1ation about 

36 months, and (5) information regarding political 
channelAustin is not a govemmental body and, 

information under the Act. We have considered 
considered comments submitted by the 

(interested party may submit comments to this 
or should not be released). 

address the threshold issue of whether channelAustin is subject to the 
to "govemmental bodies" as that term is defined in section 552.003(1 of the 

Code. That section contains following description entity as within 
of a body": 

part, or portion of an organization, corporation, 
committee, or agency that spends or that is supported in whole or 
in part by public funds[.] 

§ 552.003(1 The tenn "public funds" is defined in the Act as "funds of the state 
or govemmental subdivision ofthe state." § 552.003(5). "Public funds" from a state 
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subdivision of the state can be in various forms and can· 
use, equipment, 

the courts and this office previously have considered the scope of the definition 
"governmental body" under the Act and its statutory predecessor. In Kneelalld v. National 

Atlzletic Associatioll, 850 F.2d 224 (5th Cir. 1988), the United States Court of 
Appeals for the Fifth Circuit recognized that opinions of this office do not declare private 
persons or businesses to be "governmental bodies" that are subject to the Act "simply 

[the persons or businesses] provide specific goods or services under a contract with 
a government body." Kneelalld, 850 F.2d at 228 (internal quotations omitted) (quoting Open 

Decision No.1 (1973)). Rather, the Kneeland court noted that, in interpreting 
to section 552.003 of the Government Code, this office's opinions 

examine the facts of the relationship between the private entity and the 
apply three distinct patterns of analysis: 

The opinions advise that an entity recelvmg public funds a 
governmental body under the Act, unless its relationship with the 
Imposes "a specific and definite obligation ... to provide a measurable 
amount of service in exchange for a certain amount of money as would 
expected in a typical arms-length contract for services between a vendor 

Att'y Gen. No. JM-821 (1987), quotillg [Open 
(1979). That same opinion informs that "a contract or 

relationship that involves public funds and that indicates a com111on 
or objective or that creates an agency-type relationship between a 

and a public entity will bring the private entity within 
a 'governmental body. '" Finally, that opinion, citing others, 

some entities, such as volunteer fire departments, \vill be 
p,..,'''~~{'nT',)' bodies if they provide "services traditionally 

bodies." 

in The Kneeland court ultimately 
Athletic Association (the "NCAA") and the Southwest 

of which received public funds, were not "governmental bodies" for 
U'-"v(tc,,,,-, both provided specific, measurable services in return for those 

Both the NCAA and the SWC were associations made up of both 
Id. at 226. Both the NCAA and the SWC received dues 

their member institutions. Ie!. at 226-28. In return for those 
provided specific services to their members, such as supporting various 

committees; producing publications, television messages, 
complaints of violations of NCAA and SWC rules 

Kneeland comi concluded that, although the NCAA and 
funds some of their members, neither entity was a "governmental 

of the Act because the NCAA and SWC did not receive the funds 
at 1. Rather, the NCAA and the SWC provided "specific and gaugeable 
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they received from their member public 0 

S 

public funds and thus were not governmental bodies 

In exploring the scope of the definition of "governmental body" under the Act, this office has 
distinguished between private entities that receive public funds in return for specific, 
measurable services and those entities that receive public funds as general support In Open 
Records Decision Noo 228 (1979), we considered whether the North Texas Commission (the 
"commission"), a private, nonprofit corporation chartered for the purpose of promoting the 
interests of the Dallas-Fort Worth metropolitan area, was a governmental bodyo ORD 228 
at L The commission's contract with the City of Fort Worth obligated the city to pay 
commission $80,000 per year for three yearso let The contract obligated the commission, 
among other things, to "[ c ]ontinue its current successful programs and implement such new 
and innovative programs as will further its corporate objectives and common City's interests 

activitieso" Id at 20 Noting this provision, this office stated, "Even if other parts 
contract were found to represent a strictly arms-length transaction, we believe that 

provision places the various governmental bodies which have entered into the contract in 
position of 'supporting' the operation of the [c Jommission with public funds within the 
meaning of [the predecessor to section 5520003l" Id Accordingly, this office 

sSlOn to be a governmental body for purposes of the Act ld 

Open Records Decision Noo 602 (1992), this office addressed the status 
Museum of Art (the "DMA") under the Act The DMA was a private, nonprofit 

contracted with the City of Dallas to care for and preserve an art collection 
city and to maintain, operate, and manage an art museumo ORD at 1-20 

contract required the city to support the DMA by maintaining the museum building, 
service, and providing funds for other costs of operating the museumo 
an entity that receives public funds is a govemmental body the 

relationship with the governmental body from which it receives 
specific and definite obligation to provide a measurable amount of service 
a celiain amount of money as one would expect to find in a typical amls-length contract 
services between a vendor and purchaser[J' Id at 40 We found that "the [City of Dallas] 

is receiving valuable services in exchange for its obligations, but, in our opinion, 
nature of the services the DMA provides to the [City of Dallas] cannot be known, 
or measurableo" Id at 50 Thus, we concluded that the City of Dallas 

to the DMA facilities and operation, making the DMA a govemmental body to 
extent that it received the city's financial supporto Id Therefore, the DMA's 

to programs supported by public funds were subject to the Act Id 

note that the precise manner of public funding is not the sole in 
determining whether a particular entity is subject to the Act See Attomey General Opinion 

1 at 3 (1987)0 Other aspects of a contract or relationship that involve transfer 
public funds between a private and a public entity must be considered in determining whether 
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is a "governmental body" under the at a contract 
. funds, 

relationship a 
the private entity the definition a "governmental under 

section 552.003(1)(A)(xii) of the Government Code. The overall nature of the relationship 
created by the contract is relevant in determining whether the private entity is so closely 
associated with the governmental body that the private entity falls within the Act. Id. 

You inform us channelAustin is a Texas non-profit corporation that "is contracted by the city 
to manage the equipment, building, resources, and the three channels for Public Access." 
You assert channelAustin does not receive public funds for its general support, but rather 

access support grants for its operation from the city's franchise agreement with 
Cable ("Time Warner"). We note that pursuant to the franchise agreement, 

access support grants are paid by Time Warner to the city. After the city receives the access 
support grants, channelAustin's agreement with the city provides that the council 
must approve the disbursement of these funds to channel Austin for each budget 
contemplated in the agreement. In addition, we note section 6 of contract, 
"Payments to Contractor," provides that "[i]n recognition of the City's obligation to 
appropriately allocate funds provided by cable franchise revenue, [channelAustin] grants 

a lien and security interest on the funds held in [channeIAustin's] bank 
containing the Operating Funds to secure the repayment to the City of any moneys 

due the City by [channelAustin]." Thus, upon review ofthe franchise agreement 
between channelAustin and the city, we the funds 
pursuant to its agreement with the city are public funds within the 

of section 552.003. 5'ee Gov't Code ~ 552.003(1 )(A)(xii). Finally, we also note 
channel Austin 's agreement with the city states that the city will provide 

equIpment and will pay for repairs and maintenance of that equipment and of 
building which channelAustin is to manage. By providing channel Austin 

and the building, we further find the city is providing 
operations within the meaning of section of the 

; ORD 228; Attorney General Opinion MW-373. Therefore, we find 
public funds the form of access support grants and by the city's provision 

and facilities. 

previously noted, however, the Act does not apply to private persons or businesses 
because they receive funds from a governmental body. See Attomey General Ruling 
(1 Open Records Decision Nos .. 1 (1973),228 at 2. Nevertheless,· a 

an unrestricted grant of funds to a private entity to use for its 
is a govemmental body subject to the See Attomey 

1; ORD 228 at 2. 

indicates the public funds it receives are the result an 
transaction between it and the city, stating "channelAustin is contracted by the [ city] to 
manage equipment, building, resources, and three channels for Public Access." After 

the submitted contract between cham1elAustin and the city, we note that the 



Monica Emilienburg - Page 5 

addition, the contract sets out goals 
administer and manage the public access channels; (2) to train and educate the Austin 
community in the production of non-commercial television programs; (3) to provide 
infom1ation and education to the Austin community about what public access is and how to 
participate; and (4) to increase citywide pUblicity of public access through promotional 
materials, events, and advocacy. See Contract to Manage the Community Access Television 
Facilities & Media Management Services, Exhibit A. We note channel Austin prepared and 
submitted these goals, which are contained in its work plan, for the city's review and 
guidance. 

Upon our review of the submitted contract between channelAustin and the 'eve 
public funding received by channelAustin is used for general support rather than pay111ent for 
specific services. Fmihermore, we find that channelAustin and the city share a common 

objective such that an agency-type relationship is created. 
Decision No. 621 at 7 (1993); see also Local Gov't Code § 380.001(a), (b) (providing 
goveming body of municipality may establish and provide for administration of one or more 
programs, including programs for making loans and grants of public money and providing 

and services of the municipality, to promote state or local cconomic development 
and commercial activity in the municipality). 

channelAustin falls within the definition of a 
Accordingly, we must address channelAustin's obligations under the Act. 

552.301 of the Govemment Code prescribes the procedures that a 
must follow in asking this office to decide whether requested' 
public disclosure. Pursuant to section 552.301 (e) of Govcmment 

that a request infom1ation it to 
office within fifteen business days of 

written comments stating the reasons why the stated exceptions 
the infol111ation to be withheld, a copy of the written request for' 

statement or sufficient evidence showing the date the govemmental 
request, and (4) a copy of the specific infom1ation requested or 

labeled to indicate which exceptions apply to which parts documents. 
Code § 552.301 (e). You state channelAustin received the request infomlation on 

September 2011. Therefore, channelAustin's fifteen business was 
26, 2011. as of the date of this letter, 

or sample of the specific information requested. 
channelAustin has failed to comply requirements of section 552.301. 

to 552.302 of the Govemment Code, a to 
with the procedural requirements of section 552.301 results in the legal presumption 

infol111ation is public and must be released unless the govemmental body 
demonstrates a compelling reason to withhold the infol111ation to overcome this presumption. 
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3 
must compelling 

openness pursuant to statutory predecessor to section Open Records 
630 (1994). A compelling reason generally exists when infornlation is confidential 

law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3,325 at 2 
(1982). Because you have not submitted the requested infoTInation for our review, we have 
not choice but to order the requested infonnation released pursuant to section 552.302 of the 
Government Code. 

This letter ruling is limited to the particular infoTInation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
deteTIl1ination regarding any other infoTInation or any other circumstances. 

ruling triggers important deadlines regarding the rights and responsibilities 
governmental body and ofthe requestor. For more infornlation concerning those rights and 

please visit our website at =+-"--'--'-'---'-'--'-'-===-"'=~~~I"-=-"-'-'-'-=~~~~' 
or call the Office of the Attorney General's Open Government Hotline, toll 
at 673-6839. Questions concerning the allowable charges for public 
mfoTInation under the Act must be directed to the Cost Rules Admll1istrator of the Office 

General, toll free, at (888) 672-6787. 

Attorney General 

J 

c: Requestor 


