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Ms. Njuguna: 

is subject to required public 
chapter 552 of the Government Code. 
No. 18552). 

Police Department (the "department") received a 
of information pertaining to the depatiment's polygraph program. 

infomlation is excepted from disclosure under section 
Code. We considered the exception claim and 

OR2011-18157 

you acknowledge, and we agree, the department did not comply its ten-
business-day deadline under section 552.301 (b) of the Government Code in requesting this 
decision. See Gov't Code § 552.301(b). Additionally, under section 552.301(e), a 
governmental body receiving an open records request for information that it wishes to 
withhold pursuant to one of the exceptions to public disclosure is required to submit to this 
office within fifteen business days of receiving the request (1) general written comments 

reasons why the stated exceptions apply that would allow the information to be 
withheld, (2) a copy of the written request for infornlation, (3) a signed statement or 
sufficient evidence showing the date the governmental body received the req uest, 

a copy ofthe specific information requested or representative samples, labeled to indicate 
whieh exceptions apply to which parts of the documents. See ie!. § 552.301(e). 
department received the request for information on April 29, 2011. Thus, the department 
was required to submit the information required by section 5S2.301(e) by May 20,2011. 
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section 5 of the Government Code, the submitted is 
presumed to be subject to required public disclosure and must be relcased, unless there is a 
compelling reason to withhold any of the infornlation. See ld. ~ 552.302; 
KU::'lIlich, 166 S.W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. Swte 

797 S.W.2d 379, 381 (Tex. App.--Austin 1990, no writ). This statutory presumption 
can generally be overcome when information is confidential by law or third-party interests 
are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (I 

552.101 ofthe Government Code can provide a compelling reason to overcome 
presumption; therefore, we will address your argument under this section. 

state the department inadvertently provided the requestor access to 
information in response to a prior ruling on this request. \Ve note Act does not 

disclosure of information to the pUblic. See Gov't Code §§ 552.007(b), 1; 
Decision No. 463 at 1 (1987). Infornlation that has been 'iy 

a member of the public may not subsequently be withheld from another 
unless public disclosure of the information is expressly prohibited 

information is confidential under law. See Gov't Code § 552.007(a); Open Records 
518 at 3 (1989), 490 at 2 (1988); but see Open Records DeCIsion 5 

of information among litigants in "in formal" discovery is not 
information for purposes of statutory predecessor to Gov't § 5 

(1 (governmental body that disclosed information because it reasonably 
had constitutional obligation to do so could still invoke statutory predecessor to Gov't 

§ 5 1 In this instance, you inform us that the prior release was 
a governmental body is not precluded from invoking an exception to 

of infollnation that has been released on a limited basis through no 
against the wishes and policy of the governmental body. 
376 at 2 (1983); see also Open Records Decision No.3 

is not voluntarily released by a governmental body, but nevertheless comes into 
possession, is not henceforth automatically available to 

552.101 of the Government Code, which is a 
of section 552.007 of the Government Code. Accordingly, we 

claim under section 552.101 for the submitted information. 

552.101 of the Government Code excepts from disclosure "information 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 

§ 101. This section encompasses infonnation protected by other statutes. 
state the City of Houston is a civil service city under chapter 143 of the Local Government 

Section 143.1214 of the Local Government Code provides in relevant part: 

The department shall maintain an investigatory file that to a 
disciplinary action against a fire fighter or police officer that was 
on appeal, or any document in the possession of the department that relates 
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use. ll1 

files or documents relating to a charge of misconduct: 

(1) to another law enforcement agency or fire department; 

(2) to the office of a district or United States attorney; or 

(3) in accordance with Subsection (c). 

(c) department head or the department head's designee may forward a 
document that relates to disciplinary action against a fire fighter or police 
officer to the director or the director's designee for inclusion ll1 the fire 
fighter's or police officer's personnel file maintained under 
Sections 143.089(a)-(f) only if: 

(1) disciplinary action was actually taken against the fire fighter or 
police officer; 

the document shows the disciplinary action taken; and 

the document includes at least a 
which the disciplinary action was based. 

summary 

Code § 143.1214(b)-(c). You state Exhibit 2 consists 
of alleged misconduct on the part of a fire fighter. You state no 

on 

was taken against the fire fighter. Thus, you state Exhibit 2 is maintained in 
investigatory files and is not part of the fire fighter's service 

§ 143.1214(c); see also id. § 143.089(a)-(g). Further, you state 
not meet the requirements of section 143.1214( c) for inclusion in the fire 

personnel files. See id. § 143.1214(c); see also id. § 143.089(a)-(g). 
is not a representative of another law enforcement agency, a fire or 
a district or United States attorney. See id. § 143.1214(b)(1 )-(2). Based on 

representations and our review, we agree the department must withhold Exhibit 2 under 
section 552.101 of the Government Code in conjunction with section 143.1214 of the Local 

Code. 

This letter is limited to the particular information at issue in this request 
to the facts as presented to us; therefore, this ruling must not be relied upon as a 

regarding any other infoTInation or any other circumstances. 

ruling triggers important deadlines regarding the rights and responsibi of 
governmental body and of the requestor. For more infoTInation concerning those rights 

responsibilities, please visit our website at ~='--'--'--'-'--'-'-'-"'=':'==~~"-"'-l=~~'-'-'"",~~'-'-+'-' 



Evelyn W. Njuguna - Page 4 

Michelle R. Garza 
Assistant Attorney General 
Open Records Division 
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