
December 9, 201 1 

Ms. Tiffany Bull 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Assistant City Attomey 
Arlington Police Department 
P.O. Box 1065 
Arlington, Texas 76004-1065 

Dear Ms. Bull: 

OR2011-18166 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "AcC), chapter 552 of the Govemment Code. Your request was 
assigned ID# 438428 (ORR# 5331). 

The Arlington Police Department (the "department") received a request for all documents 
related to credit card or debit card abuse cases for the last two years. You state the 
department will make some of the requested information available to the requestor, except 
for Texas driver's license, Texas license plate, credit card, debit card, and bank account 
numbers that you will redact under sections 552.130 and 552.136 of the Govemment Code 
in accordance with Open Records Letter No. 684 (2009).1 You claim the submitted 

IOpen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold ten categories ofinfonnation without the necessity of requesting an attorney general opinion, 
including Texas driver's license and license plate numbers under section 552.130 of the Government Code and 
credit card, debit card, charge card. insurance policy, bank account, and bank routing numbers under 
section 552.136 of the Government Code. However, on September 1,2011, the Texas legislature amended 
sections 552.130 and 552.136 to allow a governmental body to redact the information described in 
subsections 552.130(a)( I) and (a)(3) and subsection 552. I 36(b ) without the necessity of seeking a decision 
from the attorney general. S'ee Act of May 30. 2011, 82nd Leg., R.S., S.B. 602, § 22 (to be codified at Gov't 
Code § 552.130(c)); Act of May 30, 20 II, 82nd Leg., R.S., S.B. 602, § 27 (to be codified at Gov't Code 
§ 552.136( c)). If a governmental body redacts information described in subsections 552.130(a)( I) and (a)(3), 
it must notify the requestor in accordance with section 552.130( e). See Act of May 30, 20 II, 82nd Leg., R.S., 
S.B. 602, § 22 (to be codified at Gov't Code § 552. I 30(d), (e)). In addition, if a governmental body redacts 
information described in subsection 552. I 36(b), it must notify the requestor in accordance with 
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information is excepted from disclosure under sections 552.101, 552.108, 552.130 of the 
Government Code. You also state you notified the Texas Department of Public Safety 
("DPS") of the department's receipt of the request for information; however, we have 
received no comments from DPS. See Gov't Code § 552.304 (interested party may submit 
comments stating why information should or should not be released). We have considered 
the exceptions you claim and reviewed the submitted representative sample of information." 

Initially, you inform us the City of Arlington (the "city") received the records in Exhibit E 
pursuant to a grand jury subpoena. The judiciary is expressly excluded from the 
requirements of the Act. Gov't Code § 552.003(1)(B). This office has determined that a 
grand jury, for purposes of the Act, is a part of the judiciary, and therefore not subject to the 
Act. Open Records Decision No. 411 (1984). Further, records kept by a governmental body 
that is acting as an agent for a grand jury are considered records in the constructive 
possession of the grand jury, and therefore are also not subject to the Act. Open Records 
Decisions Nos. 513 (1988),411 (1984),398 (1983). But see Open Records Decision No. 513 
at 4 (1988) (defining limits of judiciary exclusion). Thus, to the extent the department holds 
the information in Exhibit E as an agent of the grand jury, this information consists of 
records of the judiciary not subject to disclosure under the Act. To the extent this 
information does not consist of records ofthe judiciary, we will address your exceptions to 
disclosure. 

We must next address the department's obligations under section 552.301 of the Government 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. Pursuant 
to section 552.301 (b), a governmental body must ask for a decision from this office and state 
the exceptions that apply within ten business days of receiving the written request. The 
department received the request for information on September 20, 2011. Although you 
timely raised sections 552.101 and 552.108 of the Government Code, you did not raise 
section 552.130 of the Government Code until October 11, 2011. See Gov't Code 
§ 552.301 (b). Thus, the department failed to comply with the procedural requirements 
mandated by section 552.301 in raising section 552.130. 

section 552.136(e). See id. § 27 (to be codified at Gov't Code § 552.136(d), (e)). Thus, the statutory 
amendments to subsections 552. 1 30(a)(l ), 552.130(a)(3), and 552.136(b) superceded Open Records Decision 
No. 684 on September 1,2011. Therefore, a governmental body may only redact information subject to 
subsections 552. 130(a)(1 ), 552.130(a)(3), and 552.136(b) in accordance with sections 552.130 and 552.136, 
not Open Records Decision No. 684. 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id. 
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no 
pet.); Hancockv. State Bd. of Ins. , 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); 
see also Open Records Decision No. 630 (1994). A compelling reason exists when third­
party interests are at stake or when information is confidential under other law. Open 
Records Decision No. 150 (1977). Section 552.130 of the Government Code can provide 
a compelling reason to overcome this presumption. Therefore, we will consider whether this 
section requires the department to withhold any of the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information protected by other statutes, 
including the Driver's Privacy Protection Act of 1994 (the "DPPA"), 18 U.S.C. §§ 2721-
2725. The DPPA restricts the disclosure of "personal information" or "highly restricted 
personal information" obtained by a state department of motor vehicles in connection with 
a motor vehicle record, with exceptions for certain permissible uses. 3 18 U.S.C. 
§ 2721 (a)(I)-(2); Attorney General Opinion GA-0789 (2010). '''[P]ersonal information'" 
is "information that identifies an individual, including an individual's ... driver's 
identification number." Id. § 2725(3). '" [H]ighly restricted personal information'" is "an 
individual's photograph or image, social security number, [and] medical or disability 
information." Id. § 2725(4). A state department of motor vehicles, such as the Texas 
Department of Public Safety, may disclose personal information and highly restricted 
personal information "[flor use by any government agency, including any court or law 
enforcement agency, in carrying out its functions[.]" Id. § 2721(b)(I). Further, "[a]n 
authorized recipient of personal information ... may resell or redisclose the information only 
for a use permitted under subsection (b)[.]" Id. § 2721(c). You assert a portion of the 
submitted information is confidential under the DPP A. However, you do not explain how 
the information at issue is subject to section 2721(a) of the DPPA. We therefore conclude 
you have not established the DPPA is applicable to the information at issue, and the 
department may not withhold it under section 552.101 of the Government Code on that basis. 

Section 552.101 also encompasses section 58.007 of the Family Code. Section 58.007(c) 
reads as follows: 

Except as provided by Subsection (d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 

)The DPP A defines "motor vehicle record" as "any record that pertains to a motor vehicle operator's 
penn it, motor vehicle title, motor vehicle registration, or identification card issued by a department of motor 
vehicles." 18 U.S.C.A. § 2725(1). 
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concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult files 
and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapters B, D, and E. 

Fam. Code § 58.007(c). Exhibit C involves alleged juvenile delinquent conduct occurring 
after September 1, 1997. See id. § 51.02(2) (for purposes of section 58.007, "child" means 
a person who is ten years of age or older and under seventeen years of age). None of the 
exceptions in section 58.007 appears to apply. Therefore, the department must withhold 
Exhibit C under section 552.101 of the Government Code in conjunction with 
section 58.007(c) of the Family Code. 

Section 552.101 also encompasses section 258.1 02 of the Occupations Code, which provides 
in pertinent part as follows: 

(a) The following information is privileged and may not be disclosed except 
as provided by this subchapter: 

(1) a communication between a dentist and a patient that relates to a 
professional service provided by the dentist; and 

(2) a dental record. 

Occ. Code § 258.1 02(a). A "dental record" means dental information about a patient that is 
created or maintained by a dentist and relates to the history or treatment of the patient. See 
id. § 258.101 (1). Information that is privileged under chapter 258 ofthe Occupations Code 
may be disclosed only under certain specified circumstances. See id. § 258.104 (consent to 
disclosure). The written consent for the release of privileged information required under 
section 258.104 of the Occupations Code must specify (1) the information covered by the 
release, (2) the person to whom the information is to be released, and (3) the purpose for the 
release. Id. § 258. 1 04(c). A person who receives information that is privileged under 
section 258.102 of the Occupations Code may disclose that information to another person 
only to the extent that disclosure is consistent with the purpose for which the information 
was obtained. See id. § 258.108. Exhibit D consist of dental records that are privileged 
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under section 258.1 02 of the Occupations Code. Therefore, the department may only release 
these dental records in accordance with chapter 258 of the Occupations Code. 

You assert Exhibit E is excepted from disclosure under section 552.101 in conjunction with 
article 20.02 of the Code of Criminal Procedure. Article 20.02(a) which provides, "[t]he 
proceedings of the grand jury shall be secret." Crim. Proc. Code art. 20.02(a). Article 20.02, 
however, does not define "proceedings" for purposes of subsection (a). Therefore, we have 
reviewed case law for guidance and found that Texas courts have not often addressed the 
confidentiality of grand jury subpoenas under article 20.02. Nevertheless, the court in In re 
Reed addressed the issue of what constitutes "proceedings" for purposes of article 20.02(a) 
and stated that although the court was aware of the policy goals behind grand jury secrecy, 
the trial court did not err in determining the grand jury summonses at issue were not 
proceedings under article 20.02. See In re Reed, 227 S.W.3d 273, 276 (Tex. App.-San 
Antonio 2007, orig. proceeding). The court further stated that the term "proceedings" could 
"reasonably be understood as encompassing matters that take place before the grand jury, 
such as witness testimony and deliberations." Id. at 276. The court also discussed that, 
unlike federal law, article 20.02 does not expressly make subpoenas confidential. See id.; 
FED. R. CRIM. P. 6(e)(6). 

Subsequent to the ruling in Reed, the 80th Legislature, modeling federal law, added 
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code 
art. 20.02; FED. R. CRIM. P. 6(e)(6) ("Records, orders, and subpoenas relating to grand-jury 
proceedings must be kept under seal to the extent and as long as necessary to prevent the 
unauthorized disclosure of a matter occurring before a grand jury."). Article 20.02(h) states 
that "[a] subpoena or summons relating to a grand jury proceeding or investigation must be 
kept secret to the extent and for as long as necessary to prevent the unauthorized disclosure 
ofamatter before the grandjury." Crim. Proc. Code art. 20.02(h). This provision, however, 
does not define or explain what factors constitute "necessary to prevent the unauthorized 
disclosure of a matter before the grand jury." Id. Because article 20.02(h) is modeled on 
federal law, we reviewed federal case law for guidance on a definition or explanation of the 
factors that would constitute "necessary to prevent the unauthorized disclosure of a matter 
before the grand jury" for the purposes of keeping grand jury subpoenas secret. Our review 
of federal case law revealed that federal courts have ruled inconsistently on the issue of 
whether or not grand jury subpoenas must be kept secret. FED. R. CRIM. P. 6(e)(6) advisory 
committee's note (stating federal case law has not consistently stated whether or not 
subpoenas are protected by rule 6(e». Furthermore, even if we considered article 20.02 to 
be a confidentiality provision, information withheld under this statute would only be secret 
"for as long as necessary to prevent the unauthorized disclosure of a matter before the grand 
jury." Id. 

Although you inform us the city received the records in Exhibit E pursuant to a grand jury 
subpoena, you have not explained how the matters upon which the subpoenas were based are 
still "before the grand jury" to warrant keeping the information secret. Therefore, upon 
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review of article 20.02 and related case law, it is not apparent, and you have not otherwise 
explained, how this provision makes the information in Exhibit E confidential. See Open 
Records Decision No. 478 (1987) (as general rule, statutory confidentiality requires express 
language making information confidential). Consequently, the department may not withhold 
Exhibit E under section 552.101 in conjunction with article 20.02. 

Section 552.101 also encompasses laws that make criminal history record information 
("CHRI") confidential. CHRl generated by the National Crime Information Center or by the 
Texas Crime Information Center is confidential under federal and state law. Title 28, part 20 
of the Code of Federal Regulations governs the release ofCHRl that states obtain from the 
federal government or other states. Open Records Decision No. 565 (1990). The federal 
regulations allow each state to follow its individual law with respect to CHRl it generates. 
Id. Section 411.083 of the Government Code deems confidential CHRI that the Department 
of Public Safety ("DPS") maintains, except that the DPS may disseminate this information 
as provided in chapter 411, subchapter F of the Government Code. See Gov't Code 
§411.083. 

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI, 
but a criminal justice agency may not release CHRI except to another criminal justice agency 
for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 
of the Government Code are entitled to obtain CHRl from DPS or another criminal justice 
agency; however, those entities may not release CHRI except as provided by chapter 411. 
See generally id. § § 411.090-411.127. Thus, any CHRI generated by the federal government 
or another state may not be made available to the requestor except in accordance with federal 
regulations. See ORD 565. However, driving record information is not made confidential 
by the confidentiality provisions that govern CHRI. See Gov't Code § 411.082(2)(B) 
(definition of CHRl does not include driving record information). 

Upon review, we find some of the information in Exhibit G, which we have marked, is 
confidential under section 411.083 and must be withheld under section 552.101 on that 
ground. However, we conclude you have not established the remaining information consists 
ofCHRI obtained from DPS or any other criminaljustice agency. Therefore, the department 
may not withhold any of the remaining information under section 552.101 of the Government 
Code in conjunction with section 411.083 of the Government Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts the publication of which 
would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Prior decisions of this office have found financial information 
relating only to an individual ordinarily satisfies the first requirement of the test for common­
law privacy but there is a legitimate public interest in the essential facts about a financial 
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transaction between an individual and a governmental body. See Open Records Decision 
Nos. 600 (1992), 545 (1990), 373 (1983). For example, information related to an 
individual's mortgage payments, assets, bills, and credit history is generally protected by the 
common-law right to privacy. See Open Records Decision Nos. 545, 523 (1989); see also 
ORD 600 (personal financial information includes choice of particular insurance carrier). 
In addition, a compilation of an individual's criminal history is highly embarrassing 
information, the publication of which would be highly objectionable to a reasonable person. 
Cj Us. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 
( 1989) (finding significant privacy interest in compilation of individual 's criminal history by 
recognizing distinction between public records found in courthouse files and local police 
stations and compiled summary of criminal history information). Furthermore, we find a 
compilation of a private citizen's criminal history is generally not of legitimate concern to 
the public. However, information relating to routine traffic violations is not excepted from 
release under section 552.101 in conjunction with common-law privacy. Cj Gov't Code 
§ 411.082(2)(B). Active warrant information or other information relating to an individual's 
current involvement in the criminal justice system also does not constitute criminal history 
information for the purposes of section 552.101. See id. § 411.081 (b). 

Some of the submitted information is highly intimate or embarrassing and is not oflegitimate 
concern to the public. Therefore, the department must withhold this information, which we 
have marked, under section 552.101 in conjunction with common-law privacy. Upon 
review, however, we find the remaining information is not confidential under common-law 
privacy, and the department may not withhold it under section 552.101 on that ground. 

You assert Exhibit B is excepted from disclosure under section 552.108 ofthe Government 
Code. Section 552.1 08( a) excepts from disclosure "[i]nformation held by a law enforcement 
agency or prosecutor that deals with the detection, investigation, or prosecution of 
crime ... if: (1) release of the information would interfere with the detection, investigation, 
or prosecution of crime[.]" Gov't Code § 552.108(a)(I). Generally, a governmental body 
claiming section 552.108 must reasonably explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.1 08(a)(I), .301 (e)(1 )(A); 
see also Ex parte Pruitt, 551 S. W.2d 706 (Tex. 1977). You state the information in Exhibit 
B relates to pending criminal investigations. Based on this representation, we conclude the 
release of Exhibit B would interfere with the detection, investigation, or prosecution of 
crime. See Houston Chronicle Publ 'g Co. v. City of Houston, 531 S. W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code § 552.1 08( c). Basic information refers to 
the information held to be public in Houston Chronicle. Thus, with the exception of the 
basic front-page offense and arrest information, the department may withhold Exhibit B 
under section 552.108( a) (1 ). 
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Section 552. 130(a) of the Government Code provides the following: 

Information is excepted from the requirements of Section 552.021 if the 
information relates to: 

(1) a motor vehicle operator's or driver's license or permit 
issued by an agency of this state or another state or country; 

(2) a motor vehicle title or registration issued by an agency of this state or 
another state or country; or 

(3) a personal identification document issued by an agency of 
this state or another state or country or a local agency 
authorized to issue an identification document. 

Act of May 24, 2011, 82nd Leg., R.S., S.B. 1638, § 4 (to be codified as an amendment to 
Gov't Code § 552.130). The department must withhold the motor vehicle record information 
we have marked under section 552.130. 

Section 552.136 of the Government Code is applicable to some of the remammg 
information.4 Section 552.136 provides the following: 

(a) In this section, "access device" means a card, plate, code, account number, 
personal identification number, electronic serial number, mobile 
identification number, or other telecommunications service, equipment, or 
instrument identifier or means of account access that alone or in conjunction 
with another access device may be used to: 

(1) obtain money, goods, services, or another thing of value; or 

(2) initiate a transfer of funds other than a transfer originated solely 
by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential. 

'The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body. 
See Open Records Decision Nos. 481 at 2 (1987),480 at 5 (1987); see. e.g., Open Records Decision No. 470 
at 2 (1987) (because release of confidential information could impair rights of third parties and because 
improper release constitutes a misdemeanor, attorney general will raise predecessor statute of section 552.101 
on behalf of governmental bodies). 
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Gov't Code § 552.136. This office has determined an insurance policy number is an access 
device for purposes of section 552.136. Open Records Decision No. 684 at 9 (2009). Thus, 
the department must withhold the insurance policy numbers we have marked under 
section 552.136. 

The remaining information contains e-mail addresses of members of the public. 
Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't Code 
§ 552. 137(a)-(c). Section 552.137 does not apply to a government employee's work e-mail 
address because such an address is not that of the employee as a "member of the public," but 
is instead the address of the individual as a government employee. The e-mail addresses at 
issue do not appear to be ofa type specifically excluded by section 552.137(c). You do not 
inform us a member of the public has affirmatively consented to the release of any e-mail 
address contained in the submitted materials. Therefore, the department must withhold the 
e-mail addresses we have marked under section 552.137. 

Finally, we note some of the materials at issue may be protected by copyright. A custodian 
of public records must comply with the copyright law and is not required to furnish copies 
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A 
governmental body must allow inspection of copyrighted materials unless an exception 
applies to the information. Id.; see Open Records Decision No.1 09 (1975). If a member of 
the public wishes to make copies of copyrighted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

We conclude the following: (l) to the extent the city holds the information in Exhibit E as 
an agent of the grand jury, this information consi sts of records of the jUdiciary not subj ect 
to disclosure under the Act; (2) the department must withhold Exhibit C under 
section 552.1 01 of the Government Code in conjunction with section 58.007(c) ofthe Family 
Code; (3) the department may only release Exhibit D in accordance with chapter 258 of the 
Occupations Code; (4) the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code and common-law privacy; (5) with the exception of basic information, the 
department may withhold Exhibit B under section 552.1 08(a)(I) of the Government Code; 
(6) the department must withhold the information we have marked under 
sections 552.130, 552.136, and 552.137 of the Government Code; and (7) the department 
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must release the remaining information to the requestor, but any copyrighted information 
may only be released in accordance with copyright law.s 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

/! ~':;:::ll ! / (~ 

~
'/ L. oggeshall 

A istant Attorney General 
pen Records Division 

JLC/ag 

Ref: ID# 438428 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

DPS Legal Services - Open Records 
P.O. Box 4087 
Austin, Texas 78773-0001 
(w/o enclosures) 

5We note the submitted infonnation contains social security numbers. Section 552.147(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. 


