GREG ABBOTT

December 15, 2011

Ms. Kerri L. Butcher

Interim Chief Counsel

Capital Metropolitan Transportation Authority
2910 East Fifth Street

Austin, Texas 78702

OR2011-18444

Dear Ms. Butcher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 439320.

The Capital Metropolitan Transportation Authority (the “authority”) received a request for
information concerning accidents in which LeFleur Transportation, Inc. (“LeFleur”) vehicles
were involved during a specified time period. You state some information will be released
to the requestor. We note you have redacted some social security numbers pursuant to
section 552.147(b) of the Government Code.! You claim the submitted information is
excepted from disclosure under section 552.101 of the Government Code. In addition, you
state release of the requested information may implicate LeFleur’s interests. Accordingly,
you provide documentation showing you have notified LeFleur of the request and its right
to submit arguments to this office. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). We have received comments from an attorney for LeFleur. We
have considered the submitted arguments and reviewed the submitted information.

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting an attorney general
decision under the Act. See Gov't Code § 552.147(b).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes, such as section 31306 of title 49
of'the United States Code and section 382.405 of title 49 of the Code of Federal Regulations.
Section 31306 relates to alcohol and controlled substances testing for operators of
commercial motor vehicles and provides in relevant part:

(b) Testing program for operators of commercial motor vehicles. — (1)(A)
In the interest of commercial motor vehicle safety, the Secretary of
Transportation shall prescribe regulations that establish a program requiring
motor carriers to conduct preemployment, reasonable suspicion, random, and
post-accident testing of operators of commercial motor vehicles for the use
of a controlled substance in violation of law or a United States Government
regulation and to conduct reasonable suspicion, random, and post-accident
testing of such operators for the use of alcohol in violation of law or a United
States Government regulation . . . .

49 U.S.C. § 31306(b)(1)(A). Section 31306(c) pertains to testing and laboratory
requirements and provides that

[1]n carrying out subsection (b) of this section, the Secretary of Transportation
shall develop requirements that shall —

(7) provide for the confidentiality of test results and medical information
(except information about alcohol or a controlled substance) of employees,
except that this clause does not prevent the use of test results for the orderly
imposition of appropriate sanctions under this section].]

1d. § 31306(c)(7). Therefore, pursuant to section 31306(c)(7), federal regulations clarify the
extent to which test results pertaining to operators of motor vehicles are confidential.
Section 382.401 of'title 49 of the Code of Federal Regulations, titled “Retention of records,”
requires employers to retain certain records pertaining to alcohol and controlled substances
testing. See 49 C.F.R. § 382.401. Section 382.401 provides in part:

(a) General requirement. Each employer shall maintain records of its alcohol
misuse and controlled substances use prevention programs as provided in this
section. The records shall be maintained in a secure location with controlled
access.

(b) Period of retention. Each employer shall maintain the records in
accordance with the following schedule:
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(1) Five years. The following records shall be maintained for
a minimum of five years:

(i) Records of driver alcohol test results
indicating an alcohol concentration of 0.02 or
greater,

(ii) Records of driver verified positive
controlled substances test results,

(iii)) Documentation of refusals to take
required alcohol and/or controlled substances
tests,

(iv) Driver evaluation and referrals,
(v) Calibration documentation,

(vi) Records related to the administration of
the alcohol and controlled substances testing
programs, and

(vii)) A copy of each annual calendar year
summary required by § 382.403.

(2) Two years. Records related to the alcohol and controlled
substances collection process (except calibration of evidential
breath testing devices).

(3) One year. Records of negative and canceled controlled
substances test results (as defined in part 40 of this title) and
alcohol test results with a concentration of less than 0.02 shall
be maintained for a minimum of one year.

(c) Types of records. The following specific types of records shall be
maintained. “Documents generated” are documents that may have to be
prepared under a requirement of this part. If the record is required to be
prepared, it must be maintained.

(1) Records related to the collection process:
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(i) Documents relating to the random
selection process;

(v) Documents generated in connection with
decisions to administer reasonable suspicion
alcohol or controlled substances tests; [and]

(vi) Documents generated in connection with
decisions on post-accident tests].]

Id. § 382.401(a)-(c). Section 382.405 of'title 49 of the Code of Federal Regulations, titled
“Access to facilities and records,” provides in part:

(a) Except as required by law or expressly authorized or required in this
section, no employer shall release driver information that is contained in
records required to be maintained under § 382.401.

(b) A driver is entitled, upon written request, to obtain copies of any records
pertaining to the driver’s use of alcohol or controlled substances, including
any records pertaining to his or her alcohol or controlled substances tests.
The employer shall promptly provide the records requested by the driver.
Access to a driver’s records shall not be contingent upon payment for records
other than those specifically requested.

Id. § 382.405(a)-(b). The submitted information pertains to the post-accident testing of
commercial drivers pursuant to section 31306 of title 49 of the United States Code and
section 382.401 of'title 49 of the Code of Federal Regulations. We understand the authority
maintains this information as required under section 382.401 of title 49 of the Code of
Federal Regulations. You do not indicate any written consent has been given with respect
to disclosure of the information in question. Having reviewed the submitted information, we
conclude the submitted information is confidential under section 31306 of title 49 of the
United States Code and section 382.405 of title 49 of the Code of Federal Regulations, and
must be withheld under section 552.101 of the Government Code on that basis.”

*As our ruling is dispositive, we do not address the authority’s or LeFleur’s arguments against
disclosure.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

J
Misty Haberer Barham
Assistant Attorney General
Open Records Division
MHB/agn

Ref: 1D # 439320

Enc. Submitted documents

c: Requestor
(w/0 enclosures)



