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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 15, 2011

Ms. Julia Gannaway

Lynn, Pham & Ross, L.L.P.
306 West Broadway Avenue
Fort Worth, Texas 76104

OR2011-18490
Dear Ms. Gannaway:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned 1D# 439049.

The City of LaMarque (the “city”), which you represent, received two requests for
information pertaining to complaints filed against the former fire chief. You state the city
has released most of the responsive information. You claim a portion of the submitted
information is excepted from disclosure under section 552.103 of the Government Code. We
have considered the exception you claim and reviewed the submitted information.

Section 552.103 of the Government Code, which provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
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on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body that claims section 552.103 has the
burden of providing relevant facts and documentation sufficient to establish the applicability
of this exception to the information it seeks to withhold. To meet this burden, the
governmental body must demonstrate that (1) litigation was pending or reasonably
anticipated on the date of its receipt of the request for information and (2) the information
at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post
Co.,684S.W.2d 210 (Tex. App.—Houston [1st Dist.] 1984, writref’dn.r.e.). Both elements
of the test must be met in order for information to be excepted from disclosure under
section 552.103. See Open Records Decision No. 551 at 4 (1990).

This office has long held that for purposes of section 552.103, “litigation” includes
“contested cases” conducted in a quasi-judicial forum. See Open Records Decision Nos. 474
(1987), 368 (1983), 336 (1982), 301 (1982). Likewise, “contested cases” conducted under
the Texas Administrative Procedure Act, chapter 2001 of the Government Code, constitute
“litigation” for purposes of section 552.103. See Open Records Decision Nos. 588 (1991)
(concerning former State Board of Insurance proceeding), 301 (1982) (concerning hearing
before Public Utilities Commission). In determining whether an administrative proceeding
is conducted in a quasi-judicial forum, this office has focused on the following factors:
(1) whether the dispute is, for all practical purposes, litigated in an administrative proceeding
where (a) discovery takes place, (b) evidence is heard, (¢) factual questions are resolved, and
(d) a record is made; and (2) whether the proceeding is an adjudicative forum of first
jurisdiction, i.e., whether judicial review of the proceeding in district court is an appellate
review and not the forum for resolving a controversy on the basis of evidence. See
ORD 588.

You argue the submitted information relates to a pending administrative hearing. You have
submitted documentation explaining a named fire captain has been recommended for
demotion. You state that the Collective Bargaining Agreement (the “agreement™) between
the city and Fire Fighters Union Local 3282 governs demotions. You explain that pursuant
to Section VII of the agreement, the fire captain has the right to appeal his demotion to an
independent hearing examiner, which he has done. You further explain the agreement sets
out the rules for conducting the hearing and for evidentiary and discovery matters. We note,
however, Section VII provides that if a fire fighter decides to appeal to an independent third
party hearing examiner, the fire fighter waives all rights to appeal to a district court, except
in limited circumstances.! Consequently, we find you have failed to demonstrate the city’s

'Section VII provides “[a] district court may hear an appeal of a hearing examiner’s award only on the
grounds that the arbitration panel was without jurisdiction or exceeded its jurisdiction or that the order was
procured by fraud, collusion, or other unlawful means.”
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administrative procedure is conducted in a judicial or quasi-judicial forum, and thus, we find
such hearings do not constitute litigation for purposes of section 552.103. Therefore, none
of the information at issue may be withheld under section 552.103 of the Government Code.

We note some of the submitted information is subject to section 552.102(a) of the
Government Code, which excepts from disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.””
Gov’t Code § 552.102(a). The Texas Supreme Court recently held section 552.102(a)
excepts from disclosure the dates of birth of state employees in the payroll database of the
Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen.
of Tex. & The Dallas Morning News, Ltd., No. 08-0172, 2010 WL 4910163 (Tex.
Dec. 3, 2010). Upon review, we conclude the city must withhold the date of birth we have
marked under section 552.102(a) of the Government Code.

Next, section 552.117(a)(1) of the Government Code excepts from disclosure the home
addresses and telephone numbers, emergency contact information, social security number,
and family member information of a current or former employee of a governmental body
who requests this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a)(1)). Whether a particular item of information is protected
by section 552.117(a)(1) must be determined at the time of the governmental body’s receipt
of the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. To the extent the
employees at issue timely elected confidentiality under section 552.024, the city must
withhold the information we have marked under section 552.117(a)(1) of the Government
Code.

In summary, the city must withhold the information we have marked under
section 552.102(a) of the Government Code. The city also must withhold the information
we have marked under 552.117 of the Government, to the extent the employees at issue
timely elected confidentiality under section 552.024 of the Government Code. The city must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

H
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Tamara H. Holland
Assistant Attorney General
Open Records Division
THH/ag

Ref:  ID# 439049

Enc. Submitted documents

c: 2 Requestors
(w/o enclosures)



