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GREG ABBOTT

December 16, 2011

Mr. Robert W. Patterson The ruling you have requested has been
Open Records Coordinator amended as a result of litigation and has

Texas Health and Human Services Commission .
P.O. Box 13247 been attached to this document.

Austin, Texas 78711-3247

OR2011-18560

Dear Mr. Patterson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 439175.

The Texas Health and Human Services Commission (the “commission™) received two
requests for documents pertaining to the award of three contracts for translation services.
You state the commission released some of the responsive information. Although the
commission takes no position on the public availability of the submitted information, you
state the release of the submitted information may implicate the proprietary interests of
Carmazzi of Florida, Inc. (“Carmazzi™); Geneva Worldwide, Inc. (“Geneva”); and
MasterWord Services, Inc. (“MasterWord™). Accordingly, you notified these companies of
this request for information and of their right to submit arguments to this office as to why the
submitted information should not be released. See Gov’t Code § 552.305(d); Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permitted governmental
body to rely on interested third party to raise and explain applicability of exception to
disclosure under certain circumstances). We have received comments from an attorney for
MasterWord. We have considered the submitted arguments and reviewed the submitted
information.

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to
why requested information relating to that party should be withheld from disclosure. See
Gov’'t Code § 552.305(d)(2)(B). Although the commission states Carmazzi and Geneva
object to the release of the information pertaining to each company, as of the date of this
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Ictter, neither company has submitted commeents to this office explaining how the release of
the information at issuc will affect their proprictary interests, Thus, we have no basis (o
conclude the release ol any portion of the submitted information would implicate the
proprictary interests of Camazzi or Geneva. See, ¢ g., Open Records Decision Nos. 601
at 5-6 {1999} (stating that business enterprise that claims exception {or commercial or
financial information under section 532.110{b) must show by specific tactual cvidence that
release ol requested information would cause that party substantial competitive harm}, 352
at 5 (1990} (party must cstablish prima jacie case that information is trade sceret),
Accordingly. the commission may not withhold any portion of the submitted information en
the basis of any proprictary interest Carmazzi or Geneva may have in the submitted
information.

Next, we note MasterWord secks 1o withhold information the commission has not submitted
for our review. This ruling does not address information beyond what the commission has
submitted 1o us for review. See Gov't Code § 552.301(e) 1)) (governmental body
requesting decision Irom attorney general must submit copy ol specific information
requested). Accordingly, this ruling is limited to the information the commission submitted
as responsive 1o the request for information. See id

MasterWord raises scetion 552,104 of the Government Code, which excepts [rom disclosure
“inlormation that. if released, would give advantage to a competitor or bidder.™  fd
§ 552.104. Scction 552,104, however, 1s a discretionary exception that protects only the
interests of a governmental body, as distinguished from exceptions that are intended to
protect the interests of third partics. See Open Records Decision Nos, 592 (1991) (statutory
predecessor to scction 552,104 desipned to protect interests of governmental body in
compelitive situation, and not interests of private parties submitting information to
government), 322 (1989) (discretionary exceptions in general). As the commission does not
scek to withhold any inlormation pursuant to this exception. we find section 552,104 1s not
applicable to the submitted information. See ORI 592 (governmental body may waive
section 552.104). Accordingly, none of the submitted information may be withheld under
section 332,104,

MasterWord also raises scction 532,110 ot the Government Code for the submitted
information, which includes MasterWord's pricing information and a subcontracting form.
Section 552,110 protects (1) trade secrets, and (2) commercial or financial information. the
disclosure of which would cause substantial competitive harm to the person tfrom whom the
information was obtained. See Gov't Code § 352.110a). (b). Section 352.110(a) protects
trade sccrets obtained lrom a person and privileged or contfidential by statute or judicial
decision. Jd § 552.110(a). The Texas Supreme Court has adopted the definition of trade
secret from section 757 of the Restatement of Torts.  Fhde Corp. v Huffines. 314
S W.2d 763 (Tex. 1957); see alyo ORD 532 at 2. Scetion 757 provides that a trade secret is:

any tormula. pattern. device or compilation of information which is used in
one’s business. and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. 1t may be a tormula tor a
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chemical compound, a process of manulacturing, treating or preserving
materials, a pattern for a machinge or other device, or a list of customers. It
differs from other secret intformation in a business . .. in that 1t is not simply
information as to single or c¢phemeral cvents in the conduct ol the
business . ... A trade secret 1s a process or device tor continuous use in the
operation of the business . .. . {[t may} relate to the sale of goods or to other
opcrations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method ol bookkeeping or other office management,

RESTATEMENT OF TORTS § 737 emt. b (1939); see also Huffines, 314 S W .2d at 776, In
determining whether particular information constitutes a trade sceret. this office considers
the Restatement’s definition of a trade sceret as well as the Restatement’s list of six trade
seeret factors,! RESTATEMENT OF TORTS § 737 emt. b (1939). This oflice must accept a
¢laim that information subject to the Act is excepted as a trade secret if a prima facie case
lor the exception is made and no argument is submitted that rebuts the claim as a matter of
law, Se¢ ORID 352 at 5. Howcever, we cannot conclude section 552.110{(a) is applicable
unless it has been shown that the inlormation meets the definition of a trade sceret and the
nceessary factors have been demonstrated (o establish a trade seeret claim. Open Records
Decision No. 402 (1983).

section 352.110(b} ol the Government Code protects “[c¢Jommereial or financial information
for which it 1s demonstrated based on specitic lactual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained].]”
Gov't Code § 332,110(b).  This exception to disclosure requires a specific factual or
cvidentiary showing,. not conclusory or gencralized allegations, that substantial competitive
injury would likely result trom release of the information at issue. fd; see also ORD 661 at 3,

"The Restatement of Torts lists the following six factors as indicia of whether infonmation constitutes
a trade secret:

(1} the extent to which the wmformation is known outside of [the company];

(2} the extent wr which it is known by employees and other involved in [the company’s|
business;

(3} the extent of measures taken by [the company] to guard the secreey of the information;
(-4} the value of the information to [the company] and |its| competitors:
(5} the wmount of effort or money expended by {the companyin developing the information;

{63 the case or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 omt, b (1939); see afvo Open Records Decision Nos, 319 at 2 (1982, 306 at 2
{19823 255 at 2 (1980},
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After reviewing MasterWord's information and the submitted arguments, we {ind
MasterWord has failed to demonstrate any of the information at issuc meets the deflinition
of a trade secret, nor has it demonstrated the necessary factors to establish a trade secret
claim for this information. See ORD 402 (section 332.110(a) does not apply unless
information meets definition of trade secret and necessary factors have been demonstrated
to establish trade seeret claim). We also note pricing inlormation pertaining te a particular
solicitation or contract Is generally not a trade sceret becausc 1t s “simply information as to
single or cphemeral events in the conduct of the business,™ rather than “a process or device
for continuous use in the operation of the business,”™ Se¢ RESTATEMENT OF TORTS § 757
emt. b (1939); Huffines, 314 S W.2d at 776; ORD 319 at 3, 306 at 3. Therctore, the
commission may not withhold any portion of MasterWord's information under
scetion 352.110(a) ot the Government Code.

Furthermore, we find MasterWord has not made the specific tactual or evidentiary showing
required under scetion 352.110(b) of the Government Ceode that the release of the
information atissuc would likely result in substantial competitive harm to MasterWord. See
ORD 661 (for information to be withheld under commercial or [inancial information prong
of section 532.110, business must show by specific [actual evidence that substantial
competitive injury would result from release of particular information at issue}. Wealso note
the pricing information ol a winning bidder, such as MasterWord, is generally not excepled
from disclosure under scetion 552.110(b). This offlice considers the prices charged in
government contract awards 1o be a matter of strong public interest, See Open Records
Decision Ne. 514 (1988) (public has interest in knowing prices charged by government
contractors).  Se¢ generally Dep't of Justice Guide to the Freedom of Information
Act 344-3435 (2009) (federal cases applying analogous I'reedom of Information Actreasoning
that disclosure of prices charged povernment is a cost of doing business with government),
Therefore, the commission may not withhold any portion of MasterWord's information under
section 532.110(b).

Scetion 332,136 ol the Government Code provides in part that “*{njotwithstanding any other
provision of {the Act], a credit card, debit card. charge card, or aceess device number that is
collected, assembled, or maintained by or for a governmental body is conlidential.”™ Gov't
Code § 552.136(b); see id. § 352.130(a) (defining “access device™).  This office has
determined insurance policy numbers are access device numbers [or purposcs of
section 552.136. Accordingly, the commission must withhold the insurance policy numbers
we have marked under scetion 352,136 of the Government Cede. As no other exceptions to
disclosure arc raised, the remaining information must be released.

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos, 481 (19875, 480
(1987470 (1987).
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This letter ruling 1s limited to the particular information at 1ssuc in this request and limited
to the facts as presented to us; therctore, this ruling must not be relied upon as a previous
determination reparding any other information or any other circumstances.

This ruling triggers important deadlines reparding the rights and responsibilities ol the
governmental body and of the requestor. For more information concerning those rights and
responsibilitics, please visit our website at http://www.oag state.Ix us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotling, toll free,
at (877y 673-6839. Questions concerning the allowable charges for providing public
infoermation under the Act must be directed 1o the Cost Rules Administrator ol the Olfice of
the Attorney General, toll free, at (888) 672-6787,

Sincerely,

Ana Carolina Vieira
Assistant Atterney General
Open Records Division
ACV/apn

Rel:  1D# 439175

tne.  Submitted documents

C: Requestor
(w/o enclosures)

Mr. William Whalen Mr. John C. Allen

Geneva Worldwide, Inc, For MasterWord Services, [ne.
261 West 33" Street, Suite 700 909 F'annin, Suite 1223

New York, New York 10001 Houston, Texas 77010

(w/o enclosures) {(w/o cnclosures)

Ms. Jen Weaver

Carmarzzi of I'lorida. Inc.
8926 Beckington Drive

klk Grove, California 956024
(w/0 enclosures)
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Filed in The District Court
af Travis County, Texas

3d NOV 12 3015

At 8’(”% A-M.
Cause No. D-+-GN-11-003945 Velva L. Price, District Clerk
MASTERWORD SERVICES, INC., § IN THE DISTRICT COURT
§
Plaintiff, §
: ok
V. § 353rd JUDICIAL DISTRICT
§
GREG ABBOTT, ATTORNEY § |
GENERAL OF THE STATE OF § :
TEXAS, and THE TEXAS §
HEALTH AND HUMAN SERVICES § ‘
. COMMISSION, g i
Y |
Defendants. § TRAVIS COUNTY, TEXAS

- |
AGREED FINAL JUDGMENT [

This cause is an action under the Public Information Act {P1A), Tex. Gch’t Codech.

552, in which MasterWord Serviees, Inc. (MasterWord), sought to withhold certain

information, which is in the possession of the Texas Health and H Services

- Commission {(HHSC), from public disclosure. All matters in wntrovel#y between

Plaintiff, MasterWord, and Defendants, Ken Payton, Attorney General of Texas (Attorney

General), and HHSC arising out if this lawsuit have been resolved by settlement, a copy

of which is attached hereto as Exhibit “A”, and the parties agree to the entry and filing of
- an Agreed Final Judgment. _ |

Texas Government Code section 552.325(d) requires the Court to allow a requestor

a reasonable period of time to intervene after notice is attempted bytheAttonley General

The Attorney General represents to the Conrt that, in _cumplianca with Te:-r.! Gov’t(COde

§ 552.325(¢c), the Attorney General sent a certified letter fo the requestor, Mr. ﬁill Crocket,

an @f?%m \q » 2015, informing him of the setting of this matter on the

| Becguse the Attorasy General was sued {n bis official capacity, Ken Paxton s now the aorrest defenLhnL
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4
uncontested dockef on this date. The requestor was informed of the parties’| agreement

that HHSC must withhold the designated portions of the information at issue. The
requestor was also informed of his right to intervene in the suit to contest the withholding
of this information. - A copy of the certified mail receipt is attached to this motion.

The requestor has not filed a motion o intervene. Texas Government Code section
552.325(d) requires the Court to allow a requestor a reasonable period to in - after
notice is atternpted by the Attorney General.

After considering the agreement of the parties and the law, the Court is of the
opinion that entry of an agreed final judgment is appropriate, disposing of all claims
between these parties.

ITIS THEREFORE ADJUDGED, ORDERED AND DECLARED THAT;
1. MasterWord, the Attomey General, and HHSC have agreed that in iaccordance

with the PIA and under the facts presented, portions of the information at issne are

excepted from disclosure pursuant to Texas Government Code section 552.104. Pursuant
to Texas Government Code section 552.104, HHSC must redact in pricing
information in accordance with the markings provided to HHSC by the Attorney General;
2. All court cost and attorney fees are taxed against the parties incurring the same;

3. All relief not expressly granted is denied; and
4. ‘ This Agreed Final Judgl;lent finally disposes of all claims that are the subject of
this lawsuit between MasterWord, the Attorney General, and HHSC and is a final
judgment.

SIGNED the _Zaz_ﬁ day of

Agreed Final Judginent
Cause No. D-1-GN-11-003945

Pagezof 3
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i
o

KIMBERLY‘FTJ
Texas Bar No. 240441
Chief, Open Records Litigati
Administrative Law Division
P. 0. Box 12548, Capitol Station
Austin, Texas 78711-2548

Telephove: (512) 475-4195 N

Facsimile: (512} 320-0167
Attorney for Defendant, Ken Paxton

o, 01042800
ouston Center

Houston, Texas 77010
713-654-7000 (‘I‘alephpne)
713-654~7074 (Facsimile)

Attorneys for Plaintiff, MasterWord Services, Ine.

“WM~ ()wf

MELISSA JUAREZ.

Texas Bar No. 00784361
Assigtant Attorney General
Administrative Law Division
Austin, Texas 78711-2548
Telephone: (512) 475-3209 f
Facsimile: (512) 320-0167

Anorney for Defendant, Texas Health and Human Services

Agreed Final Judgment ‘
Cause No, D-1-GN-11-003945

Pagezofg
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Cause No. D-1-GN-11-003945

MASTERWORD SERVICES, INC., § IN THE DISTRICT COURT
§
Ylaiotiff, 5
. 5
v. _ g 253rd JUDICIAL DISTRICT
GREG ABBOTT, ATI_'ORNEY ' § l
GENERAL OF THE STATE OF §
TEXAS, and THE TEXAB g
HEALTH AND HUMAN SERVICES §
COMMISSION, - : §
8 |
Defendants. § TRAVIS COUNTY, TEXAS
SErDUEMENT AGREREMENT
This Settlement Agreement (Agreement) is made by and between MastefWord

Services, Inc. (MasterWord), Ken Paxton!, Attormey General of Texas (the Attorney
General), and the Texas Health and Fuman Services Commission (HHSC). This
Agréement is made on the terms set forth below, -
Backgreund |

6n September 27, 2011, Bilt Crocket requested information frora FIESC under the
Publiéj Information Act (PIA). Some of the responsive mformanon belonged to
MasterWord, so HHSC made Mas:ce:Word aware of this request. L

HHSC asked for an open records ruling from the Attorney General, pursuant to the
P14, Texas Government. Code section 552.301. MasterWord submitted comments to the
Afttorney General, asserting, in periinent part, that the information was excepted from
disclogure by Texas Government Code sections 552.110 and 552.104.

! Because the Augimsy General wid sued in his offietal capeﬁty, Ken Paxton is now the cormect defendant,

Settlement Agreement

Cnuse No. Canse o, D-t-GHN-13-003545 Pagpeaofg
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In Letter Ruling OR201118560, the Open Records Divisian of the Anorney
General (ORD) required HHSC to release some information MasterWord dlaime is
proprietary. The Attorney General found that MasterWord failed to meet its burden of
showing that the information met the definition of a trade secret and that MasterWord's
claivn that it would suffer substantial conmpetitive harm was speculative. The Attorney
General also found that Texas Government Code section 552.104 noul;i pot be raised by a
third party. MasterWord disputed the miling and filed the above styled and captioned
lawsuit to preserve its rights undes the PIA. |

MastexWord submitted additional information to the ‘Attumey | General
establishing that some of the information at issue was excepted from disclosure under

' Texas Government Code section 552.014 83 competitive bidding information, which the
Texas Supreme Court’s Boeing Company v. Paxtor (58 Tex. Sup. Ct. J. 1246 (Tex. 2015)
(SW 3d cite ;ot yet available)) opinion determined may be raised by a third party, and
may be raised after bidding has dlosed and a contract his been awarded. Awr)rd.ingly,
MasterWord, HHSC, and the Attorney General agree to the settlement. '

Texas Government Code section 552.325(c) allows the Attorney Genera% to enter
into settiement under which the information at issue in this lawsuit may be wd.h?eld. The

" parties wish to resolve this matter without further litigation.

Terms
For good and sufficient consideration, the receipt of which is auu:lmowleﬁigmi1 'the
parties to this Agreement agree and stipulate that:

1. MasterWord, the Attorney General, and HHSC have agreed that in accordance

with the PIA and under the facts presented, portions of the information at jssue axe
excepted from disclosure pursnant to Texas Government Code section 552.104. Pursmant

Settlement Agreement

Cause No. Cause No. D-1-GI-11-003945 \Page 20f3




DC BK 15316 PG403

to Texas Government Code section ss2.104, HHSC must redact certainp pPricing
information that constitutey bidding information, in accordance with the kings
pravided to HHSC by the Attorney General. Counsel for the Attorney General will send a
Jetter to HHSC's counsel identifying the portion of the information at issue that is to be
released and the portion of the information at issue that i to be withheld.

2, MasterWord, HHSC, and the Attorney Genetal ngree'tb the eniry of an
agreed final judgment, the form of which has been appraved by each party’s attorney. The
agreed final judgment will be presented to the court for approval, on the wn ted
docket, with at Jeast 15 days prior notice to the requestor., -

3.  The Antorney General agrees that he will also notify the requestor, as
required by Tex. Gov't Code § 552.325(¢), of the proposed settlement and of his xight to
intervene to contest MasterWord’s right to have HHSC withhold the information.

4.  Afinal judgment entered in this lawsuit after a requestor intervenes ﬁrevaﬂs
gver this Agreement to the extent of amy conflict.

5. Each party to this Agreement will bear its own costs, including attorney fees
relating to this lidgation.

6.  Theterms of this Agreement are contractual and not mere recitals, and the
agreements contained herein and the mutmal consideration transferred is to compromise
disputed ¢laims fully, and nothing in this Agreement shall be construed as an adthission
of fault or liability, all fault and liability being expressly denied by all parties to this
Agreement, .

7. MasterWord warrants that its undersigned representative iz duly
authorized to execute this Agreement on its behalf and that its representative has read

this Agreement and fully understands it to be a compromige and settlement and release

Settlement Agreement
Couse No, Cause No. D-1-GN-11-003945

Pagezof 4
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of all claims that MasterWord has against the Afiorney General end/or HHSC arising out

of the matters described in this Agreement,

8. The Attorney General warrants that his undersigned representar#e is duly
authorized to execute this Apreement on behalf .of the Attomey General| and his
representative has read this Agreement and fully onderstands it to be a compromise and
scitlement and release of all dainmthatifneAttomeyGenexalhas against MasterWard
and/or HHSC arising out of the matters described in this Agreement.

9. HHSC warrants that its undersigned representative is duly authprized to
execnte this Agreeiment on behalf of HHSC and its representative has read this Agreement
and fully understands it to be a compromise and settlement and release of all claimg that
the HHSC has against MasterWord and/or the Attorney General arising ont of the matters
described in this Agreement, .

10, This Agreement shall become effective, and be deemed to have been
execuied, on the date on which the last of the undersigned parties signg this ent.
MASTRERWORD SERVICES, INC. KEN PAYTON, ATTORNEY G

. LT |
btlez  Assistant Attorney {,
Administrative Law Division '

v (U 1Y

TEXAS HEALTH AND BUMAN SERVICES COMMISSION
By: % f b o qﬁ- <

et
name: Melissa Juarex '

title: Assistant Attorney General,
Administrative Law Division

Date: /o/f}l// g

Settlement Agreemment

Cauge No. Cause No. D-1-GN-11-003945 Page 4.0f q






