
December 20,2011 

Mr. Steven M. Kean 
Deputy City Attorney 
City of Tyler 
P.O. Box 2039 
Tyler, Texas 75710 

Dear Mr. Kean: 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

OR2011-18771 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 439734 (Tyler #MKX-714177). 

The City of Tyler (the "city") received a request for six categories of information pertaining 
to the city's extension of its extraterritorial jurisdiction into, or possible annexation of, 
certain areas. You claim the submitted information is excepted from disclosure under 
sections 552.107 and 552.111 of the Government Code. You also state the interests of the 
University of Texas Health Sciences Center at Tyler (the "university") may be implicated by 
the request. Thus, you notified the university of the request and of its right to submit 
arguments to this office. See Gov't Code § 552.304 (interested party may submit comments 
to this office stating why the information at issue should or should not be released). We have 
received comments from the university. Thus, we have considered the submitted arguments 
and reviewed the submitted information. 

Initially, we must address the city's procedural responsibilities under the Act. 
Section 552.301 of the Government Code prescribes the procedures a governmental body 
must follow in asking this office to decide whether requested information is excepted from 
public disclosure. Pursuant to section 552.301 (b) of the Government Code, a governmental 
body must ask for the attorney general's decision and state the exceptions that apply within 
ten business days after receiving the request. See Gov't Code § 552.301(b). The city 
received the request for information on September 26, 2011. Thus, the city was required to 
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request a decision from this office and state the exceptions that apply by October 10,2011. 
However, the city's request for a decision was postmarked on October 11, 2011. See id. 
§ 552.308 (describing rules for calculating submission dates of documents sent via first class 
United States mail, common or contract carrier, or interagency mail). Thus, we conclude the 
city failed to comply with the requirements of section 552.301 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the information is public and must be released. Information that is presumed public 
must be released unless a governmental body demonstrates a compelling reason to withhold 
the information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins. , 797 
S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); Open Records Decision No. 630 (1994). A compelling 
reason exists when third-party interests are at stake or when information is confidential under 
other law. Open Records Decision No. 150 (1977). Sections 552.1 07 and 552.111 of the 
Government Code are discretionary exceptions to disclosure that may be waived. Open 
Records Decision Nos. 676 at 11-12 (2002) (attorney-client privilege under section 552.107 
subject to waiver), 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) 
(governmental body may waive sections 552.107 and 552.111). In failing to comply with 
the procedural requirements of section 552.301, the city has waived its claims under these 
exceptions. Accordingly, the city may not withhold any of the submitted information under 
sections 552.107 or 552.111 of the Government Code. However, the interests of the 
university may provide a compelling reason for non-disclosure. Therefore, we will consider 
the university's assertion of sections 552.104, 552.105 and 552.111 ofthe Government Code 
for the submitted information. 

Section 552.1 04 of the Government Code excepts from required public disclosure 
"information which, if released, would give advantage to a competitor or bidder." Gov't 
Code § 552.1 04(a). The purpose of section 552.104 is to protect the purchasing interests of 
a governmental body in competitive bidding situations where the governmental body wishes 
to withhold information in order to obtain more favorable offers. See Open Records 
Decision No. 592 (1991) (statutory predecessor to section 552.104 designed to protect 
interests of governmental body in competitive situation, and not interests of private parties 
submitting information to government). Section 552.104 protects information from 
disclosure if the governmental body demonstrates potential harm to its interests in a 
particular competitive situation. See Open Records Decision No. 463 (1987). The university 
indicates the information it seeks to withhold pertains to the potential annexation of the 
university's campus by the city. Upon review, we find none of the information it seeks to 
withhold implicates the university's purchasing interests in a competitive bidding situation. 
Accordingly, we find section 552.104 ofthe Government Code is not applicable, and the city 
may not withhold the submitted information on that basis. 
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Section 552.1 05 ofthe Government Code excepts from disclosure information relating to: 

(1) the location of real or personal property for a public purpose prior to 
public announcement of the project; or 

(2) appraisals or purchase price of real or personal property for a public 
purpose prior to the formal award of contracts for the property. 

Gov't Code § 552.105. We note this provision is designed to protect a governmental body's 
planning and negotiating position with regard to particular transactions. See Open Records 
Decision Nos. 564 (1990), 357 (1982), 310 (1982). This exception protects information 
relating to the location, appraisals, and purchase price of property only until the transaction 
is either completed or aborted. See ORD 310. Upon review, we find the university has failed 
to demonstrate the applicability of section 552.105 to the information at issue. Accordingly, 
section 552.105 of the Government Code is not applicable, and the city may not withhold the 
submitted information on that basis. 

Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this 
exception is to protect advice, opinion, and recommendation in the decisional process and 
to encourage open and frank discussion in the deliberative process. See Austin v. City oJSan 
Antonio, 630 S. W.2d 391, 394 (Tex. App.-San Antonio 1982, orig. proceeding); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department oj Public SaJety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, orig. proceeding). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, opinions, recommendations, and other material reflecting the policymaking processes 
of the governmental body. See ORD 615 at 5. A governmental body's policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City oj Garland v. Dallas Morning News, 22 
S. W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Further, section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. Arlington Indep. Sch. 
Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, nopet.); see ORD 615 
at 5. But iffactual information is so inextricably intertwined with material involving advice, 
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opinion, or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). This office has also concluded a preliminary draft of a document 
intended for public release in its final form necessarily represents the drafter's advice, 
opinion, and recommendation with regard to the form and content ofthe final document, so 
as to be excepted from disclosure under section 552.111. See Open Records Decision 
No. 559 at 2 (1990) (applying statutory predecessor). Section 552.111 protects factual 
information in the draft that also will be included in the final version of the document. See 
id. at 2-3. Thus, section 552.111 encompasses the entire contents, including comments, 
underlining, deletions, and proofreading marks, of a preliminary draft of a policymaking 
document that will be released to the public in its final form. See id. at 2. 

Section 552.111 can also encompass communications between a governmental body and a 
third-party, including a consultant or other party with a privity of interest. See Open Records 
Decision Nos. 631 at 2 (section 552.111 encompasses information created for governmental 
body by outside consultant acting at governmental body's request and performing task that 
is within governmental body's authority), 561 at 9 (1990) (section 552.111 encompasses 
communications with party with which governmental body has privity of interest or common 
deliberative process), 462 at 14 (1987) (section 552.111 applies to memoranda prepared by 
governmental body's consultants). For section 552.111 to apply, the governmental body 
must identifY the third party and explain the nature of its relationship with the governmental 
body. Section 552.111 is not applicable to a communication between the governmental body 
and a third party unless the governmental body establishes it has a privity of interest or 
common deliberative process with the third party. See ORD 561 at 9. 

Upon review, we find the information the university seeks to withhold consists of 
communications concerning the development of an inter-local agreement between the city 
and the university for services to be provided by each entity upon the annexation of the 
university's campus by the city. Thus, because the city and the university are engaged in 
negotiations, we conclude their interests are adverse and they do not share a privity of 
interest for purposes of the deliberative process privilege. Therefore, the city may not 
withhold the submitted information under section 552.111 of the Government Code based 
on the university's interests. As neither the city nor the university raise any other exceptions 
to disclosure, the submitted information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
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at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll fr at (888) 672-6787. 

Neal Falgoust 
Assistant Attorney General 
Open Records Division 

NF/agn 

Ref: ID# 439734 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


