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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Paula M. Rosales 
Assistant District Attorney 
Dallas County 
133 North Riverfront Boulevard, LB-19 
Dallas, Texas 75207-4399 

Dear Ms. Rosales: 

OR2011-18773 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 439472. 

The Dallas County District Attorney's Oftice (the "district attorney") received a request for 
all statements made by the requestor's client and witnesses in five specified cases. You 
claim the submitted information is excepted from disclosure under sections 552.101, 
552.108,552.130,552.1325, and 552.147 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses the doctrines of common-law privacy and 
constitutional privacy. The doctrine of common-law privacy protects information if it 
(1) contains highly intimate or embarrassing facts, the publication of which would be highly 
objectionable to a reasonable person, and (2) is not of legitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
established. Id. at 681-82. We note there is a legitimate public interest in the details of a 
criminal investigation. See Indus. Found., 540 S.W.2d at 685 (whether matter is of 
legitimate interest to public can be considered only in context of each particular case); cf 
Open Records Decision No. 409 at 2 (1984) (identity of burglary victim not protected by 
common-law privacy); see also Lawe v. Hearst Communications, Inc., 487 F.3d 246, 250 
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(5th Cir. 2007) (noting a "legitimate public interest in facts tending to support an allegation 
of criminal activity" (citing Cinelv. Connick, 15 F.3d 1338, 1345-46 (1994)). 

Constitutional privacy consists of two inter-related types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open 
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first type 
protects an individual's autonomy within "zones of privacy," which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
ORO 455 at 4. The second type of constitutional privacy requires a balancing between the 
individual's privacy interests and the public's need to know information of public concern. 
Id. at 7. The scope of information protected by constitutional privacy is narrower than that 
under common-law pri vacy; consti tutional privacy under section 552.101 is reserved for "the 
most intimate aspects of human affairs." Id. at 5 (quoting Ramie v. City a/Hedwig Village, 
Tex., 765 F.2d 490 (5th Cir. 1985)). 

Upon review, we find the submitted information either is not highly intimate or embarrassing 
or it is oflegitimate public concern. Accordingly, the district attorney may not withhold any 
of the submitted information under section 552.101 of the Government Code in conjunction 
with common-law privacy. We further find none of the submitted information falls within 
one of the protected "zones" of privacy, and no individual's interest outweighs the public's 
need to know information of a public concern. Accordingly, the district attorney may not 
withhold the submitted information under section 552.101 of the Government Code in 
conjunction with constitutional privacy. 

Section 552.101 of the Government Code also encompasses information protected by the 
common-law informer's privilege, which has long been recognized by Texas courts. See 
Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer's privilege 
protects the identities of persons who report activities over which the governmental body has 
criminal or quasi-criminal law-enforcement authority, provided that the subject of the 
information does not already know the informer's identity. See Open Records Decision 
Nos. 515 at 3 (1998),208 at 1-2 (1978). The privilege protects the identities of individuals 
who report violations of statutes to the police or similar law-enforcement agencies, as well 
as those who report violations of statutes with civil or criminal penalties to "administrative 
officials having a duty of inspection or oflaw enforcement within their particular spheres." 
See Open Records Decision No. 279 at 2 (1981 ) (citing 8 John H. Wigmore, Evidence in 
Trials at Common Law, § 2374, at 767 (1. McNaughton rev. ed. 1961)). The report must be 
of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 
(1990), 515 at 4-5 (1988). The privilege excepts the informer's statement only to the extent 
necessary to protect the informer's identity. See Open Records Decision No. 549 at 5 (1990). 
However, witnesses who provide information in the course of an investigation, but do not 
make the initial report of the violation, are not informants for purposes of claiming the 
informer's privilege. 
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You state the submitted information pertains to investigations into violations of the state's 
criminal statutes. You generally seek to withhold the identities of all the witnesses in the 
submitted information. Upon review, we find the information we have marked identifies the 
reporting parties in these investigations. Accordingly, the district attorney may withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with the common-law informer's privilege. However, we find the remaining information you 
seek to withhold pertains to witnesses who provided information during the course of the 
investigation but did not make the initial report of the criminal violation. Accordingly, we 
conclude you have failed to establish the informer's privilege is applicable to the remaining 
information at issue, and the district attorney may not withhold any of the remaining 
information under section 552.101 on that basis. 

We understand you to claim the remaining information is excepted from required disclosure 
under section 552.101 of the Government Code in conjunction with the common-law 
physical safety exception. For many years, this office determined section 552.101, in 
conjunction with the common-law right to privacy, protected information from disclosure 
when "special circumstances" exist in which the disclosure of information would place an 
individual in imminent danger of physical harm. See, e.g., Open Records Decision Nos. 169 
(1977) (special circumstances required to protect information must be more than mere desire 
for privacy or generalized fear of harassment or retribution), 123 (1976) (information 
protected by common-law right of privacy if disclosure presents tangible physical danger). 
However, the Texas Supreme Court has held freedom from physical harm does not fall under 
the common-law right to privacy. Tex. Dep '{ of Pub. Safety v. Cox Tex. Newspapers, LP. & 
Hearst Newspapers, LLC, 343 S.W.3d 112 (Tex. 2011) (holding "freedom from physical 
harm is an independent interest protected under law, untethered to the right of privacy"). 
Instead, in Cox, the court recognized, for the first time, a separate common-law physical 
safety exception to required disclosure that exists independent of the common-law right to 
privacy. Id. at 118. Pursuant to this common-law physical safety exception, "information 
may be withheld [from public release] if disclosure would create a substantial threat of 
physical harm." Id. In applying this new standard, the court noted "deference must be 
afforded" law enforcement experts regarding the probability of harm, but further cautioned 
that "vague assertions of risk will not carry the day." Id. at 119. You argue the disclosure 
of information that identifies the witnesses in these cases could lead to "harassment and 
retaliation against the witnesses." Upon review, we conclude you have failed to demonstrate 
a substantial risk of physical harm would result from the disclosure of this information. 
Accordingly, the district attorney may not withhold any ofthe submitted information under 
section 552.10 1 of the Government Code in conjunction with the common-law physical 
safety exception. 

We also understand you to raise section 552.108 of the Government Code, which provides, 
in part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 
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(1) release of the information would interfere with the detection, 
investigation, or prosecution of crime; [ or] 

(2) it is information that the deals with the detection, investigation, or 
prosecution of crime only in relation to an investigation that did not 
result in conviction or deferred adjudication[.] 

(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 

(1) release of the internal record or notation would interfere with law 
enforcement or prosecution; [or] 

(2) the internal record or notation relates to law enforcement only in 
relation to an investigation that did not result in conviction or 
deferred adjudication[.] 

Gov't Code § 552.108(a)(1)-(2), (b)(1)-(2). Subsections 552.108(a)(1) and 552.108(b)(1) 
are mutually exclusive of subsections 552.108(a)(2) and 552.108(b)(2). 
Subsection 552.1 08(a)(1) protects information, the release of which would interfere with a 
particular pending criminal investigation or prosecution, while subsection 552.1 08(b)(1 ) 
encompasses internal law enforcement and prosecution records, the release of which would 
interfere with law enforcement and prosecution efforts in general. In contrast, 
subsections 552.108(a)(2) and 552.108(b)(2) protect information that relates to a concluded 
criminal investigation or prosecution that did not result in a conviction or deferred 
adjudication. A governmental body claiming an exception under section 552.108 must 
reasonably explain how and why the exception it claims is applicable to the information the 
governmental body seeks to withhold. See id. § 552.301(e)(1)(A); see also Ex parte 
Pruitt 551 S. W.2d 706 (Tex. 1977). Although you generally assert the release of the 
witnesses' identities would interfere with law enforcement efforts, you also state these cases 
are closed. You do not inform us whether the investigations ended in a result other than 
conviction of deferred adjudication. Thus, based on our review of your arguments and the 
submitted information, we find you have not demonstrated how release of the remaining 
information would interfere with a particular pending criminal investigation or prosecution 
or with law enforcement or prosecution efforts in general. Accordingly, the district attorney 
may not withhold the remaining information under subsections 552.1 08( a) (1 ) 
or 552.108(b)(1) of the Government Code. Upon further review, we find you have not 
demonstrated any of the remaining information relates to a closed investigation that did not 
result in conviction or deferred adjudication. Accordingly, the district attorney may not 
withhold any of the remaining information under subsections 552.1 08(a)(2) or 552.1 08(b)(2) 
of the Government Code. 
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Section 552.130 of the Government Code excepts from disclosure information related to a 
motor vehicle operator's or driver's license or permit issued by an agency of this state or 
another state or country. Gov't Code § 552.130(a)(1). Accordingly, the district attorney 
must withhold the information we have marked under section 552.130 of the Government 
Code. 

Section 552.1325 of the Government Code provides as follows: 

(a) In this section: 

(1) "Crime victim" means a person who is a victim as defined by 
Article 56.32, Code of Criminal Procedure. 

(2) "Victim impact statement" means a victim impact statement under 
Article 56.03,Code of Criminal Procedure. 

(b) The following information that is held by a governmental body or filed 
with a court and that is contained in a victim impact statement or was 
submitted for purposes of preparing a victim impact statement is confidential: 

(1) the name, social security number, address, and telephone number 
of a crime victim; and 

(2) any other information the disclosure of which would identify or 
tend to identify the crime victim. 

Id. § 552.1325. The definition of a victim under article 56.32 of the Code of Criminal 
Procedure includes an individual who suffers physical or mental harm as a result of 
criminally injurious conduct. Code Crim. Proc. art. 56.32(a)(1O), (11). Upon review, we find 
the remaining information does not include a victim impact statement for the purposes of 
section 552.1325. Further, we find the district attorney has not explained any of the 
remaining information was submitted for the purposes of preparing a victim impact 
statement. As such, section 552.1325 is not applicable to the remaining information and the 
district attorney may not withhold the remaining information on that basis. 

Section 552.147 of the Government Code provides, "[t]he social security number ofa living 
person is excepted from" required public disclosure under the Act. Gov't Code § 552.147. 
Upon review, we find none of the remaining information consists of a social security number 
of a living person. Thus, the district attorney may not withhold any of the remaining 
information on that basis. 

In summary, the district attorney may withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with the common-law informer's 
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privilege. The district attorney must withhold the information we have marked under 
section 552.130 of the Government Code. The remaining information must be released. l 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney Gen>{al, toll free at (888) 672-6787. 

I 

Neal Falgoust 
Assistant Attorney G eral 
Open Records Division 

NF/agn 

Ref: 10# 439472 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

IWe note the requestor has a special right of access under section 552.023 of the Government Code 
to his client's compiled criminal history information. See Gov't Code § 552.023(b) (governmental body may 
not deny access to person to whom information relates or person's agent on ground that information is 
considered confidential by privacy principles); Open Records Decision No. 481 at 4 (1987) (privacy theories 
not implicated when individuals request information concerning themselves). Therefore, ifthe district attorney 
receives another request for this same information from a different requestor, the district attorney must again 
seek a ruling from this office. 


