
11-1 



Mr. Tyler F. Wallach - Page 2 

specified by statute. Although you seek to withhold this information under 
1 the Code, we note a statutory of access 

over exceptions to public disclosure under the Act. See Open Records 
Nos. 623 at 3 (1994) (exceptions in Act inapplicable to information statutes expressly make 
public), 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right of access to 
information), 451 at 3 (1986) (specific statutory right of access provisions overcome general 
exception to disclosure under the Act). Accordingly, the city must release the submitted 
CR-3 accident report form in its entirety pursuant to chapter 550 of the Transportation Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.1 0 1 encompasses information other statutes make confidential. 
Medical records are confidential under the Medical Practice Act (the "MPA"). subtitle B of 
title 3 of the Occupations Code. Section 159.002 of the MPA provides in part: 

(b) A record of the identity, diagnosis, eval uation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf~ may not disclose the 
information except to the extent that disclosure is consistent \vith the 
authorized purposes for which the information was first obtained. 

Occ. Code § 1 59.002(b )-(c). Information subject to the MPA includes both medical records 
and information obtained from those medical records. See id. §§ 159'()02, .004: Open 
Records Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We also have concluded that when a file is created as the result of a hospital stay, 
all of the documents in the file that relate to diagnosis and treatment constitute either 
physician-patient communications or records of the identity. diagnosis, evaluation, or 
treatment ora patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). 

Medical records must be released on receipt of signed. written consent. provided that the 
consent specifies (1) the information to be covered by the release. (2) the reasons or purposes 
for the release, and (3) the person to whom the information is to be released. See Occ. Code 
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the 
purposes for the governmental body obtained the records. See id. § 159.002( c); Open 
Records Decision No. 565 at 7 (1990). This office has determined that in governing access 
to a specific subset of information, the MPA prevails over the more general provisions of the 
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Act. See ORD No. 598. Upon review, the medical records on pages 24 through 78 may only 
In 

You also raise section 552.103 of the Government Code for the remaining information, 
which provides in pertinent part: 

(a) Information is excepted from [required public disclosure 1 if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's ot1'ice or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the ot1icer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. oj Tex. Law 
Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S. W.2d 210,212 (Tex. App.-Houston [1 st Dis1.] 1984, writ ref'd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). See ORD 551 
at 4. 

In order to demonstrate that litigation is reasonably anticipated, the governmental body must 
provide this office "concrete evidence showing that the claim that litigation might ensue is 
more than a mere conjecture." Open Records Decision No. 452 at 4 (1986). Whether 
litigation is reasonably anticipated must be determined on a case-by-case basis. Jd. We note 
that the fact that a potential opposing party has hired an attorney who makes a request for 
information does not establish that litigation is reasonably anticipated. See Open Records 
Decision No. 361 (1983). In Open Records Decision 638 (1996), this office stated that, when 
a governmental body receives a notice of claim letter, it can meet its burden of showing that 
litigation is reasonably anticipated by representing that the notice of claim letter is in 
compliance with the requirements of the Texas Tort Claims Act (the '"TTCA"), Civil Practice 
and Remedies Code, chapter 1 0 L or an applicable municipal ordinance. If that 
representation is not made, the receipt of the claim letter is a factor we will consider in 
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determining, from the totality of the circumstances presented, whether the governmental 
is reasonably anticipated. See ORD 8 at 4. 

You state the requested information relates to anticipated litigation under section 552.103. 
You have submitted a copy of the plaintiff s demand, submitted to the city by the plaintiff s 
attorney. You inform us the demand complies with the notice requirements of the TTCA. 
and the submitted information relates to the anticipated litigation at issue. Upon review. we 
agree the city has established it reasonably anticipated litigation on the date it received the 
request for information. We also agree the information at issue is related to the anticipated 
litigation for purposes of section 552.103. 

However, ifthe opposing parties to litigation have already seen or had access to information 
relating to the litigation through discovery or otherwise, then there is no interest in 
withholding such information from the public under section 552.1 03. See Open Records 
Decision Nos. 349 at 2 (1982), 320 at 1 (1982). In this instance, the plaintiffs demand letter 
reflects it was sent to all of the opposing parties in the anticipated litigation. Accordingly. 
we conclude that the plaintiffs demand letter. as well as its attachments, has been seen by 
all opposing parties in the anticipated litigation. and the city may not withhold this 
information under section 552.103 of the Government Code. See id. Thus the city may only 
withhold the information we have marked under section 552.103 of the Government Code. 

You assert some of the information seen by all of the opposing parties to the anticipated 
litigation is excepted from disclosure under common-law privacy. Section 552.101 of the 
Government Code also encompasses the common-law right of privacy, which protects 
information if it (1) contains highly intimate or embarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to 
the public. Indus. Found v. Tex. Indus. Accident Bd. 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy. both prongs of this test must be 
satisfied. Id. at 681-82. The types of information considered intimate or embarrassing by 
the Texas Supreme Court in Industrial Foundation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children. 
psychiatric treatment of mental disorders, attempted suicide. and injuries to sexual organs. 
Id at 683. Whether information is subject to a legitimate public interest and therefore not 
protected by common-law privacy must be determined on a case-by-case basis. See Open 
Records Decision No. 373 (1983). This office has found that personal financial information 
not relating to a financial transaction between an individual and a governmental body is 
generally intimate or embarrassing. See Open Records Decision No. 600 (1992) (personal 
financial information includes choice of a particular insurance carrier), 545 (1990) (deferred 
compensation information, participation in voluntary investment program, election of 
optional insurance coverage, mortgage payments, assets, bills, and credit history), 373 
(sources ofincome not related to financial transaction between individual and governmental 
body protected under common-law privacy). We note portions of the remaining information 
are highly intimate or embarrassing and of no legitimate public concern. Upon review. we 
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tind the information we have marked must be withheld under section 552.101 
common-law privacy. 

In summary, the city must release the submitted CR-3 accident report form in its entirety 
pursuant to chapter 550 of the Transportation Code. The medical records \ve have indicated 
may only be released in accordance with the MP A. The city may withhold the information 
we have marked under section 552.103 of the Government Code. The city must withhold 
the information we have marked under section 552.101 of the Government Code m 
conjunction with common-law privacy. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hnp://www.oug.statc.lx.Lls/open/inciex orl.php. 
or call the Of11ce of the Attorney General's Open Government Hotline. toll free. 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Of11ce of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely. 

Cyr\Thia G. Tynan 
Assistant Attorney General 
Open Records Division 
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