ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 22, 2011

Ms. Erin A. Higginbotham

For Dallas County Hospital District d/b/a Parkland Health and Hospital System
Denton, Navarro, Rocha & Bernal, P.C.

2500 West William Cannon Drive, Suite 609

Austin, Texas 78745

OR2011-18893
Dear Ms. Higginbotham:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned [ID# 440867.

The Dallas County Hospital District d/b/a Parkland Health and Hospital system (the
“system’), which you represent, received a request for fifteen categories of personnel
information related to a named individual. You state some information has been made
available to the requestor with redactions pursuant to Open Records Decision No. 684
(2009)." You claim some of the submitted information is excepted from disclosure pursuant

"We note this office issued Open Records Decision No. 684, which serves as a previous determination
to all governmental bodies authorizing them to withhold ten categories of information without the necessity of
requesting an attorney general decision. However, on September 1, 2011, the Texas legislature amended
sections 552.130 and 552.136 of the Government Code to allow a governmental body to redact the information
described in subsections 552.130(a)(1) and (a)(3) and section 552.136(b) without the necessity of seeking a
decision from the attorney general. See Gov’t Code §§ 552.130(c), .136(c). Thus, if a governmental body
redacts such information, it must notify the requestor in accordance with sections 552.130(e) and 552.136(e).
See id. §§ 552.130(d), (e), .136(d), (e). Thus, the statutory amendments to sections 552.130 and 552.136 of
the Government Code superceded Open Records Decision No. 684 on September 1, 2011. Therefore, a
governmental body may only redact information subject to subsections 552.130(a)(1) and (a}(3) in accordance
with section 552.130, and information subject to section 552.136(b) in accordance with section 552.136, not
Open Records Decision No. 684.
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to sections 552.101, 552.102, and 552.117 of the Government Code.> We have considered
the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. You claim the submitted information is protected under the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA™), 42 U.S.C. §§ 1320d-1320d-8. Atthe
direction of Congress, the Secretary of Health and Human Services (“HHS”) promulgated
regulations setting privacy standards for medical records, which HHS issued as the Federal
Standards for Privacy of Individually Identifiable Health Information. See Health Insurance
Portability and Accountability Act 0of 1996, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical
& statutory note); Standards for Privacy of Individually Identifiable Health Information, 45
C.FR. pts. 160, 164 (“Privacy Rule”); see also Attorney General Opinion JC-0508 at 2
(2002). These standards govern the releasability of protected health information by a covered
entity. See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or
disclose protected health information, except as provided by parts 160 and 164 of the Code
of Federal Regulations. /d. § 164.502(a).

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision
No. 681 (2004). In that decision, we noted section 164.512 of'title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent such use or disclosure is required by law and the use or disclosure complies
with, and is limited to, the relevant requirements of such law. See id. § 164.512(a)(1). We
further noted the Act “‘is a mandate in Texas law that compels Texas governmental bodies
to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We, therefore, held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep 't of
Mental Health & Mental Retardation, 212 S.W .3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Because the
Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the system may not withhold any portion of the submitted information on this
basis.

Section 552.101 of the Government Code encompasses the Family and Medical Leave Act
(the “FMLA”). See 29 U.S.C. § 2601 et seq. Section 825.500 of title 29 of the Code of

*Although you raise section 552.024 of the Government Code as an exception to disclosure, this
section is not an exception to public disclosure under the Act. Rather, this section permits a current or former
official or employee of a governmental body to choose whether to allow public access to certain personal
information relating to the official or employee that is held by the employing governmental body. See Gov’t
Code § 552.024. We note section 552.117 of the Government Code is the proper exception to assert.
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Federal Regulations identifies the record-keeping requirements for employers that are subject
to the FMLA. Section 825.500(g) states:

[r]ecords and documents relating to certifications, recertifications or medical
histories of employees or employees’ family members, created for purposes
of FMLA, shall be maintained as confidential medical records in separate
files/records from the usual personnel files, and if the [Americans with
Disabilities Act (the “ADA”)], as amended, is also applicable, such records
shall be maintained in conformance with ADA confidentiality requirements
..., except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel maybe informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). We note the submitted information includes FMLA certification
documents and related records. Upon review, we find these FMLA records are confidential
under section 825.500 of title 29 of the Code of Federal Regulations. There is no indication
any of the release provisions of the FMLA apply to this information. Thus, we conclude the
system must withhold the FMLA records we have marked under section 552.101 of the
Government Code in conjunction with the FMLA.?

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(the “MPA”), subtitle B of title 3 of the Occupations Code. The MPA is applicable to
medical records. See Occ. Code §§ 151.001-165.160. Section 159.002 of the MPA provides

in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

*As our ruling for this information is dispositive, we need not address your arguments against
disclosure for this information.
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records Decision No. 598 (1991). This office has determined the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have also found that when a file is created as the result of a hospital stay, all the
documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” Open Records Decision
No. 546 (1990). Upon review, we find the information we have marked constitutes a
medical record subject to the MPA. Accordingly, unless the system receives written consent
for release of the record that complies with sections 159.004 and 159.005 of the MPA, the
system must withhold the medical record we have marked pursuant to section 552.101 ofthe
Government Code in conjunction with the MPA. However, we find none of the remaining
information you seek to withhold constitutes medical records for the purposes of the MPA.
Thus, the system may not withhold any of the remaining information at issue under
section 552.101 of the Government Code on this basis.

Section 161.032 of the Health and Safety Code is also encompassed by section 552.101 of
the Government Code and provides in part:

(a) The records and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(c) Records, information, or reports of a . . . compliance officer and records,
information, or reports provided by a. . . compliance officer to the governing
body of a public hospital . . . are not subject to disclosure under Chapter 552,
Government Code.
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(e) The records, information, and reports received or maintained by a
compliance officer retain the protection provided by this section only if the
records, information, or reports are received, created, or maintained in the
exercise of a proper function of the compliance officer as provided by the
Office of Inspector General of the United States Department of Health and
Human Services.

(f) This section and Subchapter A, Chapter 160, Occupations Code, do not
apply to records made or maintained in the regular course of business by a
hospital, health maintenance organization, medical organization, university
medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health & Safety Code § 161.032(a), (¢), (e), (f). You state the information you have marked
consists of records related to the compliance review process of the system’s Corporate
Compliance Department (the “CCD”). You explain these records are received, created, or
maintained in the exercise of a proper function of the compliance officer. You state the
information you have marked is not made or maintained in the regular course of business.
Cf. Texarkana Mem'l Hosp., Inc. v. Jones, 551 S.W.2d 33, 35 (Tex. 1977) (defining records
made or maintained in regular course of business). Based on your representations and our
review, we conclude the marked information consists of records, information, or reports of
a compliance officer acting under subchapter D of chapter 161 of the Health and Safety
Code. Accordingly, the system must withhold the information you have marked under
section 552.101 of the Government Code in conjunction with section 161.032 of the Health
and Safety Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. /ndus. Found., 540 S.W.2d at 685. To demonstrate the
applicability of common-law privacy, both prongs of this test must be satisfied. /d.
at 681-82. This office has found that some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). In addition, this office has found that personal financial information not
relating to a financial transaction between an individual and a governmental body is generally
protected by common-law privacy. See Open Records Decision Nos. 545 (1990) (common
law privacy protects personal financial information not relating to the financial transaction
between an individual and a governmental body), 523 (1989) (common law privacy protects
credit reports, financial statements, and other personal financial information), 373 (1983)
(common law privacy protects assets and income source information). Upon review, we find
the information we have marked is highly intimate or embarrassing and not of legitimate
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public concern. Thus, the system must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy.*

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court recently held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. See Tex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex., No. 08-0172,2010 WL 4910163 (Tex. Dec. 3,2010). The
system must withhold the birth date you have marked under section 552.102(a) of the
Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, social security number, emergency contact information, and family
member information of a current or former employee of a governmental body who requests
this information be kept confidential under section 552.024 of the Government Code. See
Gov’t Code § 552.117(a)(1). Section 552.117 encompasses cellular telephone and pager
numbers, provided the cellular telephone or pager service is paid for by the employee with
his or her own funds. See Open Records Decision No. 670 at 6 (2001) (extending
section 552.117 exception to personal cellular telephone number and personal pager number
of employee who elects to withhold home telephone number in accordance with
section 552.024).  Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. You state the
personal information you have marked under section 552.117 belongs to an employee who
has elected to keep such information confidential under section 552.024. Based on your
representations and our review, we find the system must withhold the information you have
marked under section 552.117(a)(1) of the Government Code; however, the system may only
withhold the cellular telephone or pager number you have marked under section 552.117 if
the employee paid for the cellular telephone or pager service with his own funds.

In summary, the system must withhold the FMLA records we have marked under
section 552.101 of the Government Code in conjunction with the FMLA. The system must
withhold the medical record we have marked pursuant to section 552.101 of the Government
Code in conjunction with the MPA, unless the system receives written consent for release
ofthe record that complies with sections 159.004 and 159.005 of the MPA. The system must
withhold under section 552.101 of the Government Code the information you have marked
in conjunction with section 161.032 of the Health and Safety Code and the information we

*As our ruling for this information is dispositive, we need not address your argument against disclosure
for this information.
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have marked in conjunction with common-law privacy. The system must also withhold the
birth date you have marked under section 552.102(a) of the Government Code. The system
must withhold the information you have marked under section 552.117(a)(1) of the
Government Code; however, the system may only withhold the cellular telephone or pager
number you have marked under section 552.117 if the employee paid for the cellular
telephone or pager service with his own funds. The system must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jennifer Burnett

Assistant Attorney General
Open Records Division
JB/dls

Ref:  ID# 440867

Enc. Submitted documents

c: Requestor
(w/o enclosures)



