GREG ABBOTT

December 22, 201 1

Mr. Hyattye O. Simmons
General Counsel

Dallas Area Rapid Transit
P.O. Box 660163

Dallas, Texas 75226-0163

OR2011-18904
Dear Mr. Simmons:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 439978 (DART ORR 8560).

Dallas Area Rapid Transit (“DART”) received a request for all information regarding a
named DART officer, specifically including ten categories of information. You state DART
does not have documents responsive to four categories of the request. We note that the
Act does not require a governmental body to disclose information that did not exist at the
time the request was received. Economic Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
No. 452 at 3 (1986). You claim that the submitted information is excepted from disclosure
under sections 552.101, 552.102, 552.108, 552.117, and 552.122 of the Government Code.'
We have considered the exceptions you claim and reviewed the submitted information.

'"We note that although you raise section 552.1175 of the Government Code as an exception to
disclosure, the proper exception for your arguments in this instance is section 552.117 of the Government Code
because DART holds the information at issue in an employment context.
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Initially, we note the requestor states in his request that it specifically excludes the named
officer’s social security number, date of birth, personal bank account information, medical
records, home address and telephone number, and personal cellular telephone number.
Accordingly, such information is not responsive to the request. This decision does not
address the public availability of non-responsive information and such information need not
be released in response to the present request.’

Next, we note that some of the submitted documents are subject to section 552.022 of the
Government Code. Section 552.022(a) provides in part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure unless made
confidential under this chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body; except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The submitted documents include field training reports which
are completed reports made by DART. DART must release these reports under
section 552.022(a)(1) unless they are excepted from disclosure under section 552.108 of
the Government Code or are made confidential under the Act or other law. You claim that
the field training reports are excepted from disclosure by sections 552.101, 552.102,
and 552.122 of the Government Code. Section 552.122 of the Government Code is a
discretionary exception and does not make information confidential under the Act. See
Act of May 30, 2011, 82nd Leg., R.S., S.B. 602, §§ 3-21, 23-26, 28-37 (providing
for “confidentiality” of information under specified exceptions), Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the field training
reports may not be withheld under section 552.122 of the Government Code. However, you
also raise sections 552.101 and 552.102 of the Government Code as exceptions to disclosure
of the field training reports. Section 552.101 of the Government Code protects information
made confidential under law and section 552.102 of the Government Code makes
information confidential under the Act. See Gov’t Code § 552.102 (providing
for “confidentiality” of information under section 552.102). Therefore, we will consider the
applicability of sections 552.101 and 552.102 to the field training reports.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses information protected by other statutes, including section 6103(a) of title 26 of

As we are able to make this determination, we need not address your arguments against disclosure
of this information.



Mr. Hyattye O. Simmons - Page 3

the United States Code, which renders tax return information confidential. See Attorney
General Opinion H-1274 (1978) (tax returns). Section 6103(b) defines the term “return
information” as:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Internal Revenue Service] with respect to
a return or with respect to the determination of the existence, or possible
existence, of liability . . . for any tax, penalty, interest, fine, forfeiture, or
other imposition, or offense[.]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information™
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Chamberlainv. Kurtz, 589
F.2d 827, 840-41 (5th Cir. 1979); Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989),
aff'din part, 993 F.2d 1111 (4th Cir. 1993). Consequently, DART must withhold the W-4
forms we have marked under section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to the
Texas Commission on Law Enforcement Officers Standards and Education (“TCLEOSE”)
under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides as
follows:

(a) All information submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under [the Act], unless the person
resigned or was terminated due to substantiated incidents of excessive force
or violations of the law other than traffic offenses.

(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release information submitted under this subchapter.

Occ. Code § 1701.454. The submitted information contains a F-5 (“Report of Separation of
Licensee”) report. The F-5 report does not indicate the officer at issue resigned or was
terminated due to substantiated incidents of excessive force or violations of the law other
than traffic offenses. Therefore, DART must withhold this F-5 report, which we have
marked, pursuant to section 552.101 of the Government Code in conjunction with
section 1701.454 of the Occupations Code.
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Section 552.101 also encompasses common-law privacy, which protects information that (1)
contains highly intimate or embarrassing facts, the publication of which would be highly
objectionable to a reasonable person, and (2) is not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-law
privacy encompasses the specific types of information held to be intimate or embarrassing
in Industrial Foundation. See 540 S.W.2d at 683 (information relating to sexual assault,
pregnancy, mental or physical abuse in workplace, illegitimate children, psychiatric treatment
of mental disorders, attempted suicide, and injuries to sexual organs). This office has also
found that some kinds of medical information or information indicating disabilities or
specific illnesses are excepted from required public disclosure under common-law privacy.
See Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps).
Further, this office has found that personal financial information not relating to the financial
transaction between an individual and a governmental body is excepted from disclosure
under common-law privacy. See Open Records Decision No. 600 (1992) (public employee’s
withholding allowance certificate, designation of beneficiary of employee’s retirement
benefits, direct deposit authorization, and employee’s decisions regarding voluntary benefits
programs, among others, protected under common-law privacy).

We also have concluded a compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person, and is generally not of legitimate concern to the public. Cf. United States
Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989)
(when considering prong regarding individual’s privacy interest, court recognized distinction
between public records found in courthouse files and local police stations and compiled
summary of information and noted that individual has significant privacy interest in
compilation of one’s criminal history). We note criminal history information obtained by a
law enforcement agency in the process of hiring a peace officer is a matter of legitimate
public interest. We also note information relating to routine traffic violations does not
implicate privacy concerns. Cf. Gov’t Code § 411.081(b).

In this instance, the information at issue pertains to a peace officer employed by DART. As
this office has stated on many occasions, the public generally has a legitimate interest in
public employment and public employees, particularly those who are involved in law
enforcement. See Open Records Decision No. 444 at 6 (1986) (public has genuine interest
in information concerning law enforcement employee’s qualifications and performance and
circumstances of his termination or resignation); see also Open Records Decision Nos. 562
at 10 (1990) (personnel information does not involve most intimate aspects of human affairs,
but in fact touches on matters of legitimate public concern), 473 at.3 (1987) (fact that public
employee received less than perfect or even very bad evaluation not private), 470 at 4 (1987)
(job performance does not generally constitute public employee’s private affairs). Upon
review, we find the medical and personal financial information we have marked is highly
intimate or embarrassing and not a matter of legitimate public interest. Therefore, DART
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must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy. However, DART has failed to demonstrate
that any of the remaining information is highly intimate or embarrassing and not of legitimate
public interest. Therefore, DART may not withhold any portion of the remaining
information under section 552.101 in conjunction with common-law privacy.

You also raise constitutional privacy, which is encompassed by section 552.101 of the
Government Code. Constitutional privacy protects two kinds of interests. See Whalen v.
Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992),478 at 4
(1987), 455 at 3-7 (1987). The first constitutionally protected interest is an individual’s
autonomy within “zones of privacy,” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. See Fadjo v. Coon, 633
F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy
interest is in freedom from public disclosure of certain personal matters. See Ramie v. City
of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of
constitutional privacy balances the individual’s privacy interest against the public’s interest
in the information. See ORD 455 at 7. The scope of information protected is narrower than
that under the common-law doctrine of privacy; the information must concern the “most
intimate aspects of human affairs.” Id. at 5 (citing Ramie, 765 F.2d at 492). Upon review,
we find no portion of the remaining information falls within the zones of privacy or
otherwise implicates an individual’s privacy interests for purposes of constitutional privacy.
Accordingly, none of the remaining information may be withheld under section 552.101 in
conjunction with constitutional privacy.

You claim some of the responsive submitted information is excepted from disclosure under
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy[.]” Gov’t Code § 552.102(a). You assert the
privacy analysis under section 552.102(a) is the same as the common-law privacy test under
section 552.101, which is discussed above. See Indus. Found., 540 S.W.2d at 68S.
In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled the privacy test under
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Court recently expressly disagreed with Hubert’s interpretation of
section 552.102(a) and held its privacy standard differs from the Industrial Foundation test
under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex.,
No. 08-0172, 2010 WL 4910163, at *5 (Tex. Dec. 3, 2010). The supreme court then
considered the applicability of section 552.102, and held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. Id. at *10. Upon review, we. find no portion of the
responsive information is excepted under section 552.102(a). Accordingly, DART may not
withhold any of the responsive information under section 552.102(a).
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You assert that the submitted “Transit Police Trainee Manual” is excepted under
section 552.108 of the Government Code. Section 552.108(b)(1) excepts from disclosure
“[a]ninternal record or notation of a law enforcement agency or prosecutor that is maintained
for internal use in matters relating to law enforcement or prosecution . . . if . . . release of the
internal record or notation would interfere with law enforcement or prosecution[.]”
Gov’t Code § 552.108(b)(1). This section is intended to protect “information which, if
released, would permit private citizens to anticipate weaknesses in a police department,
avoid detection, jeopardize officer safety, and generally undermine police efforts to
effectuate the laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327
(Tex. App.—Austin 2002, no pet.). This office has concluded that this provision protects
certain kinds of information, the disclosure of which might compromise the security or
operations of a law enforcement agency. See, e.g., Open Records Decision Nos. 531 (1989)
(detailed guidelines regarding police department’s use of force policy), S08 (1988)
(information relating to future transfers of prisoners), 413 (1984) (sketch showing security
measures for forthcoming execution). To claim this aspect of section 552.108 protection,
however, a governmental body must meet its burden of explaining how and why release of
the requested information would interfere with law enforcement and crime prevention. Open
Records Decision No. 562 at 10 (1990). Further, commonly known policies and techniques
may not be withheld under section 552.108. See, e.g., Open Records Decision Nos. 531
at 2-3 (1989) (Penal Code provisions, common-law rules, and constitutional limitations on
use of force are not protected under section 552.108), 252 at 3 (1980) (governmental body
did not meet burden because it did not indicate why investigative procedures and techniques
requested were any different from those commonly known with law enforcement and crime
prevention). To prevail on its claim that section 552.108(b)(1) excepts information from
disclosure, alaw-enforcement agency must do more than merely make a conclusory assertion
that releasing the information would interfere with law enforcement. The determination of
whether the release of particular records would interfere with law enforcement is made on
a case-by-case basis. Open Records Decision No. 409 at 2 (1984).

You assert release of the “Transit Police Trainee Manual” would interfere with law
enforcement. You argue the manual “details the duties and procedures of a DART Police
Officer” and that release of the information would negatively affect DART police officers’
ability to investigate crimes, prosecute crimes, and would endanger the lives of DART police
officers by providing to the public specific areas of training of DART officers. However,
after review of your arguments and the information at issue, we find you have not established
how public access to the police recruit training manual at issue would interfere with law
enforcement or endanger DART officers. Accordingly, DART may not withhold this
information under section 552.108(b)(1) of the Government Code.

Section 552.122(a) of the Government Code excepts from disclosure “[a] test item developed
by an educational institution that is funded wholly or in part by state revenue[.]” Gov’t Code
§ 552.122(a). Section 552.122(b) of the Government Code excepts from disclosure “a test
item developed by a. . . governmental body[.]” Gov’t Code § 552.122(b). In Open Records
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Decision No. 626 (1994), this office determined that the term “test item” in section 552.122
includes “any standard means by which an individual’s or group’s knowledge or ability in
a particular area is evaluated,” but does not encompass evaluations of an employee’s overall
job performance or suitability. ORD 626 at 6. The question of whether specific information
falls within the scope of section 552.122 must be determined on a case-by-case basis. Id.
Traditionally, this office has applied section 552.122 where release of “test items™ might
compromise the effectiveness of future examinations. Id. at 4-5; see also Open Records
Decision No. 118 (1976). Section 552.122 also protects the answers to test questions when
the answers might reveal the questions themselves. See Attorney General Opinion JM-640
at 3 (1987); ORD 626 at 8.

You raise sections 552.122(a) and 552.122(b) of the Government Code as exceptions to
disclosure of the preliminary interview form and peppermace training test. You also state
that the public release of this information could provide an unfair advantage to future
applicants. Upon review, we find that you provide no indication that the materials were
developed by an educational institution funded wholly or in part by state revenue.
Accordingly, section 552.122(a) does not apply to the preliminary interview form or
performance training test. Further, we find that the preliminary interview form does not test
any specific knowledge of an applicant and as such may not be withheld by DART under
section 552.122(b) of the Government Code. We conclude that the peppermace training test,
which we have marked, is a “test item” as contemplated by section 552.122(b). Therefore,
you may withhold the peppermace training test under section 552.122(b).

Section 552.117(a)(2) excepts from public disclosure the home addresses, home telephone
numbers, emergency contact information, and social security number of a peace officer, as
well as information that reveals whether the peace officer has family members, regardless
of whether the peace officer complies with section 552.024 of the Government Code or
section 552.1175 of the Government Code.” Gov’t Code § 552.117(a). Portions of the
responsive information, which we have marked, reveal the officer’s family information.
DART must withhold these portions of the responsive records, which we have marked, under
section 552.117(a)(2) of the Government Code.

Section 552.1175 ofthe Government Code applies to information pertaining to peace officers
that DART does not hold in an employment context and provides, in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Proceduref.]

*Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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(b) Information that relates to the home address, home telephone number,
emergency contact information, or social security number of an individual to
whom this section applies, or that reveals whether the individual has family
members is confidential and may not be disclosed to the public under this
chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(a)(1), (b). Upon review, we determine DART must withhold the
information we have marked under section 552.1175 if the individuals to whom the
information pertains are still licensed peace officers and elect to restrict access to their
information in accordance with section 552.1175(b). Ifthe individuals are no longer licensed
peace officers or no election is made, DART may not withhold the information marked under
section 552.1175 of the Government Code.

Section 552.130 provides in relevant part:

(a) Information is excepted from the requirements of Section 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state or another state or country;

(2) a motor vehicle title or registration issued by an agency of this
state or another state or country; or

(3) a personal identification document issued by an agency of this
state or another state or country or a local agency authorized to issue
an identification document.

Gov’t Code § 552.130. You must withhold the information we have marked under
section 552.130 of the Government Code.

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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In summary, DART must withhold the W-4 form we have marked under section 552.101 in
conjunction with section 6103(a) of title 26 of the United States Code. DART must withhold
the F-5 form we have marked under section 552.101 of the Government Code in conjunction
with section 1701.454 of the Occupations Code. DART must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. DART may withhold the peppermace training test, which we have
marked, under section 552.122 of the Government Code. DART must withhold the
information we have marked under section 552.117(a)(2) of the Government Code. DART
must withhold the information we have marked under section 552.1175 of the Government
Code if the individuals to whom the information pertains are still licensed peace officers and
elect to restrict access to their information. DART must withhold the information we have
marked under section 552.130 of the Government Code. The remaining information must
be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, '
ol
éﬂMl LAt /(/{ﬂl/l e
Jessica Marsh
Assistant Attorney General
Open Records Division
JM/bs
Ref:  ID# 439978

Enc. Submitted documents

c: Requestor
(w/o enclosures)



