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department asserts that portions the responsive information may be subject 10 

chapter 306 of the Government Code. Section 306.003 of the Government Code provides 
as follows: 

(a) Records of a member of the legislature or the lieutenant governor that are 
composed exclusively of memoranda of communications with residents of 
this state and of personal information concerning the person communicating 
with the member or lieutenant governor are confidential. However. the 
member or the lieutenant governor may disclose all or a part of a record to 
which this subsection applies, and that disclosure does not violate the lay\' or 
this state. 

(b) The method used to store or maintain a record covered by Subsection (a) 
docs not affect the confidentiality of the record. 

Gov't Code § 306.003. Section 306.003 only pertains to records of a member of the 
legislature or the lieutenant governor. See id.; Open Records Decision No. 648 (1996). The 
responsive information consists of department records, rather than those of a member of the 
legislature. Therefore, we conclude that section 306.003 does not apply to this information. 

'Ivy hile section 306.003 applies to records of memoranda of communications and records of 
personal information of a legislator or the lieutenant governor, section 306.004 refers to the 
communications themselves and provides as follows: 

(a) To ensure the right of the citizens of this state to petItIOn state 
government, as guaranteed by Article I, Section ofthe Texas Constitution, 
by protecting the confidentiality of communications of citizens with a 
member of the legislature or the lieutenant governor, the public disclosure of 
all or part of a written or otherwise recorded communication from a citizen 
of this state received by a member or the lieutenant govcrnor in his official 
capacity is prohibited unless: 

(1) the citizen expressly or by 
disclosure: 

implication authorizes the 

(2) the communication is of a type that is expressly authorized by 
statute to be disclosed; or 
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(b) This section does not apply to a communication to a member of the 
legislature or the lieutenant governor from a public oflicial or public 
employee acting in an official capacity. 

(c) A member or the lieutenant governor may elect to disclose all or part of 
a communication to which this section applies, and that disclosure docs not 
violate the law of this state. 

Gov't Code § 306.004. Section 306.004(a) applies to "a written or otherwise recorded 
communication from a citizen of this state" received by a member of the legislature or the 
lieutenant governor in his official capacity. ld. § 306.004(a). For the purposes of 
section 306.004, a "communication" includes "conversation, correspondence, and electronic 
communication." ld. § 306.001. We note that a legislator has the discretion to disclose all 
or part of records that are subject to section 306.004(a). ld. § 306.004( c). However, 
section 306.004 does not apply to a communication to a member of the legislature from a 
public official or public employee acting in an of1icial capacity. Jd. § 306.004( b). 

The information seek to withhold is not the communications a member of the 
legislature with a citizen of this state. The records are communications between a member 
of the legislature and department employees acting in their official capacity. Therefore, we 
conclude section 306.004 is inapplicable to the communications at issue, and the 
communications at issue are department records subject to the Act. See id Accordingly. we 
will address the department's remaining arguments. 

We note a portion of the submitted information is subject to section 552.101 of the 
Government Code.:' Section 552.101 excepts from disclosure "information considered to be 
confidential by law, either constitutional, statutory, or by judicial decision." ld S 5 101. 
This section encompasses information made confidential by other statutes. Access to 
medical records is governed by the Medical Practice Act (the "MP A"), subtitle B of title 3 
of the Occupations Code. See Occ. Code §§ 151.001-165.160. Section 159.002 of the MPA 
provides, in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 

CThe Office of the Attorney General will raise a mandatory exception on behalf of a 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos, 481 (1987).480 (1987),470 
(J 987). 
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confidential and not disclosed as 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

ld. § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983). 343 
(1982). We note medical records involving a minor may be released under the MPA with 
the parent's or legal guardian's signed, written consent. provided the consent specilics (1) 
the in formation to be covered by the release, (2) reasons or purposes for the release, and (3) 
the person to whom the information is to be released. Occ. Code §§ 159.004, .005. 
Although you seek to withhold the medical record we have marked under sections 552.103 
and 552.107 of the Government Code, a specific statutory right of access provision prevails 
over general exceptions to disclosure under the Act. See Open Records Decision No. 451 
at 4 (1986) (specific statutory right of access provisions overcome general exceptions to 
disclosure under statutory predecessor to Act). Accordingly, the medical record we have 
marked may only be released in accordance with the MP A. 

You assert the remaining information is subject to section 552.1 03 of the Government Code. 
Section 552.103 provides, in relevant part: 

(a) Information is excepted from [required public disclosure] It IS 

information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

Information relating to litigation a governmental body or an 
oilicer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
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on the for 

Code § 552.1 03( a), governmental body has the burden of providing relevant 
facts and documents to show that the section 552.1 03(a) exception applies in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request j()r 

information, and (2) the requested information is related to that litigation. See Univ. olTex. 
Len .. Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-~Austin 1997. no pet.): 
HeardI'. Houston Pos'{ Co .. 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must 
meet both parts of this test for information to be excepted under section 552.1 03(a). See 
ORO 551 at 4. 

You state, and provide documentation showing, that a lawsuit brought by the department was 
pending in the 196th Judicial District in Hunt County, Texas prior to the department's receipt 
of the instant request. We note the requestor is an ll1tervenor in this lawsuit. Therefore, we 
agree the department was a party to litigation that was pending on the date the request for 
information was received. You state the remaining information pertains to the substance of 
the lawsuit claims. Based on your representations and our review, we find the remaining 
information is related to the pending litigation. 

Once information has been obtained by all parties to the litigation through discovery or 
otherwise, no section 552.1 03(a) interest exists with respect to that information. See Open 
Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been 
obtained from or provided to the opposing parties in the pending litigation is not excepted 
from disclosure under section 552.103(a) and must be disclosed. We note that some of the 
information at issue reflects on its face that it has been seen by the requestor, one of the 
opposing parties in the pending litigation. However, this information docs not appear to have 
been seen by all opposing parties to the litigation. Therefore, the department may withhold 
the remaining information under section 552.103 of the Government Code. 3 We note the 
applicability of section 552.1 03(a) ends once the litigation has concluded. See Attorney 
General Opinion MW-57S (1982); see also Open Records Decision No. 350 (1982). 

In summary, the medical record we have marked may only be released in accordance with 
the MPA. The department may withhold the remaining information under section 552.103 
of the Government Code. 

lAs ollr ruling is dispositive, we need not address your remaining argument against disclosure. 
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This letter ruling is limited to the particular limited 
this as a 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at hltp:l/www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sarah Casterline 
Assistant Attorney General 
Open Records Division 
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