GREG ABBOTT

December 28, 2011

Mr. Brandon S. Davis
For the City of Liberty
Fielder and Gunter
1517 Trinity

Liberty, Texas 77575

OR2011-19068
Dear Mr. Davis:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Y our request was
assigned ID# 440436.

The City of Liberty (the “city™), which you represent, received a request for information
pertaining to a specified telephone number. You claim the submitted information is not
subject to the Act. In the alternative, you claim the submitted information is excepted from
disclosure under sections 552.101, 552.108, and 552.117 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.! We have also received and considered comments from the requestor. See
Gov’t Code § 552.304 (interested party may submit comments stating why information
should or should not be released).

Initially, you argue the submitted information is not subject to the Act. The Act applies to
“public information,” which is defined in section 552.002 of the Government Code as:

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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information that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the
information or has a right of access to it.

Id. § 552.002(a). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and thus is subject to the Act. /d. § 552.002(a)(1);
see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also
encompasses information that a governmental body does not physically possess, if the
information is collected, assembled, or maintained for the governmental body, and the
governmental body owns the information or has a right of access to it. Gov’t Code
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987).

We further note that the characterization of information as “public information” under the
Act is not dependent on whether the requested records are in the possession of an individual
or whether a governmental body has a particular policy or procedure that establishes a
governmental body’s access to the information. See Open Records Decision No. 635 at 3-4
(1995) (finding that information does not fall outside definition of “public informaticn™ in
Act merely because individual member of governmental body possesses information rather
than governmental body as whole); see also Open Records Decision No. 425 (1985)
(concluding, among other things, that information sent to individual school trustees’ homes
was public information because it related to official business of governmental body)
(overruled on other grounds by Open Records Decision No. 439 (1986)). Furthermore, we
note information in a public official’s personal cellular telephone records may be subject to
the Act where the public official uses the personal cellular telephone to conduct public
business. See ORD 635 at 6-7 (appointment calendar owned by a public official or employee
is subject to the Act when it is maintained by another public employee and used for public
business).

You state portions of the submitted information relate to telephone communications that are
entirely personal in nature involving city employees. You state the communications at issue
were not made by the employees in their official capacities and do not relate to official city
business. You further represent the specified telephone number is the personal cellular
telephone number of & city employee, and the employee pays for the cellular telephone
service and device. However, you also state the city employee uses the cellular telephone
as his work phone, and you acknowledge the city compensates him with a monthly allowance
to cover cellular phone usage for work-related calls. We reiterate information is within the
scope of the Act ifit relates to the official business of a governmental body and is maintained
by a public official or employee of the governmental bedy. See Gov’t Code § 552.002(a).
Thus, we determine to the extent the submitted cellular telephone records relate to the
official business of the city, they are subject to the Act, and we will address your arguments
against disclosure of this information. However, to the extent the employee’s cellular
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telephone records do not relate to the official business of the city, they are not subject to the
Act and need not be released.

Next, we must address the city’s obligations under section 552.301 of the Government Code,
which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure.
Section 552.301(e-1) provides the following:

A governmental body that submits written comments to the attorney general
under Subsection (e)(1)(A) shall send a copy of those comments to the person
who requested the information from the governmental body not later than
the 15th business day after the date of receiving the written request. If the
written comments disclose or contain the substance of the information
requested, the copy of the comments provided to the person must be a
redacted copy.

Gov’t Code § 552.301(e-1). We note both the city and the requestor have submitted to our
office copies of the letter the city provided to the requestor pursuant to section 552.301(e-1).
Upon review, we find the submitted letter demonstrates the city redacted its discussion of the
claimed exceptions, including information that does not disclose or contain the substance of
the information requested. Consequently, we find the city failed to comply with the
requirements of section 552.301(e-1) of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information to overcome this presumption.
Id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 630 (1994). A compelling reason generally exists when information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2
(1982). You seek to withhold portions of the information subject to the Act under
section 552.101 of the Government Code in conjunction with the common-law informer’s
privilege, section 552.108 of the Government Code, and section 552.117 of the Government
Code. The purpose of the common-law informer’s privilege is to protect the flow of
information to a governmental body, rather than to protect a third person. Thus, the
informer’s privilege, unlike other claims under section 552.101, may be waived. See Open
Records Decision No. 549 at 6 (1990). Therefore, the city’s assertion of the informer’s
privilege does not provide a compelling reason for non-disclosure under section 552.302, and
the city may not withhold any portion of the information at issue on that basis. Further, the
exception under section 552.108 is discretionary in nature. It serves to protect a
governmental body’s interests and may be waived; as such, it does not constitute a
compelling reason to withhold information. See Gov’t Code § 552.007; Open Records
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Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999)
(waiver of discretionary exceptions), 177 (1977) (governmental body may waive statutory
predecessor to section 552.108). Accordingly, no portion of the information subject to the
Act may be withheld under section 552.108 of the Government Code. Because
section 552.117 of the Government Code can provide a compelling reason to withhold
information, we will consider the applicability of this exception to the submitted information.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. Gov’t Code § 552.117(a)(2). Section 552.117(a)(2)
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure.
Accordingly, to the extent the information we have indicated that is subject to the Act
consists of the personal information of a peace officer, the city must withhold that
information under section 552.117(a)(2) of the Government Code.

In summary, to the extent the employee’s cellular telephone records do not relate to the
official business of the city, they are not subject to the Act and need not be released. To the
extent the information we have indicated that is subject to the Act consists of the personal
information of a peace officer, the city must withhold that information under
section 552.117(a)(2) of the Government Code. The remaining infermation subject to the
Act must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; theretfore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the aliowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, y

W o0—

L
Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/agn
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Ref: ID# 440436
Enc. Submitted documents

c: Requestor
(w/o enclosures)



