GREG ABBOTT

December 29, 2011

Mr. Rodney W. Anderson
Brazos County Attorney

300 East 26" Street, Suite 325
Bryan, Texas 77803

OR2011-19129
Dear Mr. Anderson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 440461.

The Brazos County Sheriff (the “sheriff”) received a request for a specified internal affairs
investigation. We understand you will redact social security numbers under section 552.147
of the Government Code." You claim that the submitted information is excepted from
disclosure under sections 552.101,552.102,552.117, and 552.130 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. Title 28
of part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain
from the federal government or other states. See Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. /d. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147(b).
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Code § 411.083. Upon review, we find that a portion of the submitted information consists
of confidential CHRI. Accordingly, the department must withhold this information, which
we have marked, pursuant to section 552.101 of the Government Code in conjunction with
chapter 411 of the Government Code and federal law.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information that (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. /ndus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. /d. at 681-82. In Industrial Foundation, the Texas Supreme Court
also considered intimate or embarrassing information relating to sexual assault, pregnancy,
mental or physical abuse in the workplace, illegitimate children, psychiatric treatment of
mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d at 683.
However, the work behavior of a public employee and the conditions for his or her continued
employment are generally matters of legitimate public interest not protected by the
common-law right of privacy. See Open Records Decision Nos. 438 (1986). Similarly,
information about a public employee’s qualifications, disciplinary action and background is
not protected by common-law privacy. See Open Records Decision Nos. 444 at 5-6 (1986)
(public has interest in public employee’s qualifications and performance and the
circumstances of his resignation or termination), 405 at 2-3 (1983) (public has interest in
manner in which public employee performs his job), 329 at 2 (1982) (information relating
to complaints against public employees and discipline resulting therefrom is not protected
under former section 552.101), 208 at 2 (1978) (information relating to complaint against
public employee and disposition of the complaint is not protected under either the
constitutional or common-law right of privacy). Upon review, we find none of the remaining
information 1s highly mtimate or embarrassing and a matter of no legitimate public concern.
Therefore, we conclude the sheriff may not withhold any of the remaining information under
section 552.101 in conjunction with common-law privacy.

You claim some of the remaining submitted information is excepted from disclosure under
section 552.102 of the Government Code. Section 552.102(a) excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy[.]” Gov’t Code § 552.102(a). You assert the
privacy analysis under section 552.102(a) is the same as the common-law privacy test under
section 552.101, which is discussed above. See [ndus. Found., 540 S.W.2d at 685.
In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App—Austin 1983, writ ref’d n.r.e.), the court ruled the privacy test under
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the
Texas Supreme Court recently expressly disagreed with Hubert’s interpretation of
section 552.102(a) and held its privacy standard differs from the Industrial Foundation test
under section 552.101. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex.,
No. 08-0172, 2010 WL 4910163, at *5 (Tex. Dec. 3, 2010). The supreme court then
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considered the applicability of section 552.102, and held section 552.102(a) excepts from
disclosure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. /d. at *10. Upon review, we find the sheriff must withhold
the date of birth information we have marked under section 552.102(a) of the Government
Code. However, we find no portion of the remaining information is excepted under
section 552.102(a). Accordingly, the sheriff may not withhold any of the remaining
information under section 552.102(a).

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, emergency contact information, social security number, and family
member information of a peace officer, regardless of whether the peace officer complies with
sections 552.024 or 552.1175 of the Government Code.”? Gov’t Code § 552.117(a)(2). We
note section 552.117 is applicable to a personal pager or cellular phone number only if it 1s
not paid for by a governmental body. See Open Records Decision No. 670 at 6 (2001)
(statutory predecessor to section 552.117(a)(2) encompassed personal cellular phone
numbers and personal pager numbers of peace officers who purchased cellular or pager
service with their personal funds). Accordingly, the sheriff must withhold the information
we have marked under section 552.117(a)(2) of the Government Code; however, the sheriff
may withhold the marked cellular telephone number only if the individual pays for the
cellular telephone service with personal funds.

You seek to withhold certain motor vehicle record information in the remaining
information. Section 552.130 of the Government Code provides information relating to a
motor vehicle operator’s license or driver’s license, title, or registration issued by a Texas
agency, or an agency of another state or country, is excepted from public release. Gov’t
Code § 552.130(a)(1), (2). Therefore, the sheriff must withhold the motor vehicle record
information we have marked under section 552.130 of the Government Code. However,
none of the remaining information is subject to section 552.130, and the sheriff may not
withhold it on that basis.

In summary, the sheriff must withhold the CHRI we have marked under section 552.101 of
the Government Code in conjunction with chapter 411 of the Government Code and federal
law. The sheriff must withhold the information we have marked under section 552.102(a)
of the Government Code. The sheriff must withhold the information we have marked under
section 552.117(a)(2) of the Government Code; however, the sheriff may withhold the
marked cellular telephone number only if the individual pays for the cellular telephone
service with personal funds. The sheriff must withhold the motor vehicle record information
we have marked under section 552.130 ofthe Government Code. The remaining information
must be released.

*Section 552.117(a)(2) adopts the definition of peace officer found at article 2.12 of the Code of
Criminal Procedure.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

fﬁ f’f }/}f? —
Claire V. Morris Sloan

Assistant Attorney General
Open Records Division
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